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or $3 per enplaned passenger at a commercial service airport it controls. The proceeds from such PFC’s
are to be used to finance eligible airport-related projects that preserve or enhance safety, capacity, or
security of the national air transportation system, reduce noise from an a.u'port that is part of such system,
or furnish opportunities for enhanced competition between or among air carriers.

The rule sets forth procedures for public agency applications for authority to impose PFC’s, for FAA
processing of such applications, for collection, handling, and remittance of PFC’s by air carriers, for
recordkeeping and auditing by air carriers and public agencies, for terminating PFC authority, and for
reducing Federal grant funds apportioned to large and medium hub airports imposing a PFC.

FOR FURTHER INFORMATION CONTACT: Lowell H. Johnson, Office of Airport Planning and
Programming, Federal Aviation Administration, 800 Independence Avenue, SW., Washington, DC 20591;
telephone (202) 267-3831.

SUPPLEMENTARY INFORMATION:
Availability of NPRM’s and Final Rules
~ Any person may obtain a copy of this final rule by submitting a request to the Federal Aviation
Administration, Office of Public Affairs, Attention: Public Inquiry Center, APA-430, 800 Independence
Avenue, SW., Washington, DC 20591, or by calling (202) 267-3484.

Persons interested in being placed on a mailing list for future NPRM’s should request a copy of Advisory
Circular No. 11-2A, Notice of Proposed Rulemaking Distribution System, which describes the application
procedure.

Background

The Aviation Safety and Capacity Expansion Act of 1990 authorizes the Secretary of Transportation
to approve local imposition of PFC’s of $1, $2, or $3 per enplaned passenger and to use PFC revenue
for approved projects. Section 9110 of the Act requires the Secretary to issue regulations necessary to
implement this authority.

On November 14, 1990, the FAA issued a “Request for Data and Information; Passenger Facility
Charges” (55 FR 47483) seeking information helpful in developing this rulemaking. The FAA asked specific
questions concerning methods and practices involved in fee collection, handling, remittance, and
audit/recordkeeping procedures related to airline passenger ticketing. Thirteen commenters responded
to this request for data. The comments are available for inspection in the FAA Rules Docket, No. 26385.

Subsequently the FAA published a Notice of Proposed Rulemaking (NPRM) (56 FR 4678; February
5, 1991) inviting all interested persons to submit written comments, data, views, and arguments.

In addition to requesting written comments, the FAA held a public hearing on February 15, 1991,
at FAA headquarters, to hear testimony from interested parties. In all, 18 people testified at the hearing.

On March 7, 1991, the FAA extended the comment period until March 18, 1991. The extension
responded to a joint request for additional time from the Air Transport Association of America (ATA),
the American Association of Airport Executives (AAAE), and the Airport Operators Council International
(AOCI).

The FAA received comments on the NPRM from a wide representation of the aviation and financial
communities. Approximately 200 separate responses were received in the docket. The major categories
of commenters were airport owners, scheduled air carriers (foreign and U.8.), air taxi and air charter
operators, airport concessionaires, car rental companies, state aviation agencies, bond underwriters and
financial institutions, and various aviation industry trade associations. Private individuals and several
members of Congress also commented on the proposal. The AAAE, ATA, and AOCI jointly submitted
comments on the NPRM (“joint submission’).



not be used as a model for this regulatlon

The final rule is intended to provide public agencies with the flexibility to tailor their PFC programs
to their own needs while meeting the requirements of the statute. In addition, it is intended to reduce
the administrative burden as much as possible for public agencies and air carriers.

The final rule responds to the public agencies’ desire to receive PFC revenue while environmental,
airspace, and airport layout plan studies are being accomplished. Revenue collected prior to FAA approval
of the project could be used, after approval is obtained to use the funds, to reimburse costs incurred during
the project formulation period. It also could be accumulated so that financing needs for construction and
other development will be partially (or fully) met when the project is ready for implementation. The final
rule contains provisions for advance collection and safeguards to ensure that PFC revenue will be used
only on approved projects. This issue is addressed more fully below. In contrast, the NPRM would have
required all environmental, airspace and airport layout plan requirements be completed before an application
could be submitted to impose a PFC.

Another change adding flexibility to the rule is a provision for public agencies to request that those
classes of carriers providing less than one percent of the total annual passenger enplanements not be
required to collect or remit PFC’s at the airport. This is intended to give public agencies the opportunity
to reduce the administrative and financial burden associated with collecting PFC’s from carriers whose
operations would provide little PFC revenue. It would also reduce the burden on the carriers belonging
to these classes.

Foreign carriers and U.S. carriers with international operations express concern about administrative
costs and the legal authority of the U.S. to enforce the collection of PFC’s outside the U.S. Thus, they
recommend air carriers and foreign air carriers not be required to collect the PFC on such tickets. However,
sales outside the U.S. represent a substantial number of U.S. enplanements, and, therefore, failure to
collect PFC’s on such tickets could account for a significant potential loss of revenue at some U.S. airports.

To accommodate these conflicting concerns, the final rule gives carriers the option of collecting PFC’s
only at the passenger’s departure gateway. Air carriers and those foreign air carriers that serve a point
or points in the U.S. will have three choices: (1) They may follow the regular collection procedure for
U.S.-issued tickets; (2) They may collect PFC’s for the passenger’s U.S. departure gateway at the time
of ticket issuance outside the U.S.; or (3) They may collect at the time the passenger is last enplaned
in the U.S.

Another major issue was carrier compensation. Under the NPRM, the only compensation to which
the carrier would have been entitled was the interest earned on PFC revenue prior to remittance. Numerous
comments were received on this issue. Most, but not all, agree that additional compensation for carriers
is ]ustlfied The final rule provides for a specific fee per PFC collected in addition to the interest earned
prior to remittance. In addition, the final rule reduces the remitting, reporting, and auditing burdens
of collecting carriers.

A number of airport commenters and financial institutions argue that the NPRM did not sufficiently
provide for use of PFC revenue to support project-related debt. A primary concern is that uncertainty
created by the termination process proposed in the NPRM could lead to lower bond ratings and higher
project financing costs. Changes in the final rule are intended to increase investor confidence in PFC-
backed bonds, enhance the marketability of such bonds and, ultimately, reduce the amount of PFC revenue
needed for interest and financing costs. While the final rule retains the Administrator’s statutory authority
to terminate a PFC, the process has been significantly revised to provide assurance to all parties that
every effort will be made to resolve a problem before termination.

In addition, commenters note the NPRM did not specifically define debt service and bond financmg
costs as allowable costs reimbursable by PFC revenue. The definition of allowable cost is modified in the
final rule to accommodate this concern.
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comments express concern that this definition does not address debt related costs when PFC revenue
is used to finance borrowing.

The final rule spells out allowable costs in more detail, and identifies debt service and bond financing
by name as allowable costs. Allowable costs incurred after November 5, 1990, but prior to project approval,
are reimbursable once the public agency receives project approval. A public agency’s costs of administering
its PFC program are also included in allowable costs.

This definition includes multi-phased projects listed in the airport capital plan. As noted in the NPRM,
the FAA will retain the authority to do an independent review to determine what costs are reasonable
and necessary. However, because a project may be financed entirely with PFC’s or other local funds,
the FAA would not ordinarily conduct the kind of detailed review associated with the AIP program. In
addition, in the event of a dispute, the FAA will first look to local laws and procurement requirements
and procedures for guidance in determining what costs are reasonable and necessary.

Approved project and project. The NPRM defined the term “‘project” to mean airport planning, land
acquisition, noise compatibility measures and other such work to be undertaken with PFC revenue. Because
of the need to differentiate projects for which approval has been granted to use PFC revenue from projects
still under consideration or those for which only imposition of a PFC has been approved, the final rule
includes two definitions, “approved project” and “project.” As the name implies, an approved project
is one that has received FAA approval under Subpart B of this part for use of PFC revenue. The term
“project” is used to refer to all projects whether approved or contemplated.

Bond financing costs. A new term, bond financing costs are the costs associated with issuance,
underwriting, credit enhancement and the other costs of incurring new indebtedness. It does not include
the cost of debt service, which is defined separately. The financial community suggests that these costs
do not ordinarily exceed 2 percent of the debt package, but the FAA will not impose a regulatory limit.
If such costs prove to be excessive, the FAA has the authority to take action in the future.

Collecting Carrier. The NPRM defined “issuing carrier’’ to mean an air carrier or foreign air carrier
that issues a ticket or whose imprinted ticket stock is used by an agent. All PFC collection would have
been accomplished by issuing carriers under the proposal. As discussed below, the final rule has been
modified to permit collection of PFC’s by other than issuing carriers. The new term “collecting carrier”
is added to refer to carriers collecting PFC’s whether or not such carriers issue the air travel ticket.

Debt Service. This term refers to items normally associated with the payment of interest, principal
and fees.

Exclusive long term lease or use agreement. The NPRM defined ‘‘long-term lease and use agreements”
as those of 5 years or more. This definition implements the statutory prohibition on exclusive long-term
leases of PFC-financed facilities. Some commenters suggest that all exclusive leases be prohibited, and
others suggest the definition refer explicitly to exclusive long-term leases.

The final rule modifies the proposed definition by inserting the word “exclusive.” The FAA did not
adopt the suggestion that all exclusive leases be prohibited because the statute itself bars only long-term
exclusive leases. A public agency may adopt a policy of permitting no exclusive lease or use agreements
of any duration for PFC-financed facilities, but it is not required to do so.

Implementation of an approved project. This new definition reflects the separate approval process
to impose a PFC and to use PFC revenue. As discussed more fully below, the authority to impose a PFC
will expire or terminate if a public agency does not begin implementation of an approved project in a
timely fashion. This definition specifies the actions required to effect implementation of various kinds
of projects. For a construction project, issuance of a notice to proceed to the contractor or the physical
start of construction is required. For other projects commencement of work by the contractor or public



The joint submission and other commenters state that this proposed definition is inappropriate and
+ difficult to use Instead, the joint submission recommends the rule provide for collection of PFC’s at the
first four airports, regardless of whether the trip meets the ordinary understanding of “round trip.” In
the alternative, the joint submission requests the PFC be collected at the first two and last two airports
imposing PFC’s. According to the commenters, these systems, particularly the first alternative, would
be easier and less costly for the carriers to implement.

While sympathetic to these concerns, the FAA is bound by the statutory language, which clearly
prohibits the collection of more than two PFC’s on a one-way trip and more than two in each direction
on a round trip.

Therefore, the final rule defines a round trip as a trip where the passenger’s itinerary terminates
at the origin point. Other trips are considered one-way trips. This would include open jaw trips, as well
as trips meeting the commonly understood meaning of one-way. On a one-way trip the carrier would collect
PFC’s for the first two enplaning airports imposing PFC’s. On a round trip, the carrier would collect
PFC’s at the first two and last two enplaning airports where PFC’s are imposed. This assures that PFC’s
will be collected from passengers on both directions of a round trip and not more than four charges will
be made. The suggestion of collecting at the “first four”” airports imposing a PFC could result in three
or four charges on a one-way trip, contrary to the statutory requirement.

Puassenger enplaned. As proposed in the NPRM, “passenger enplaned”” would have included passengers
on board international flights that transit an airport within the continental United States for nontraffic
purposes as is provided in the Airport and Airway Improvement Act of 1982 (AAIA). This category of
passenger is excluded from the definition in the final rule. Without this change, passengers that transit
an airport on a technical stop, such as for refueling or customs inspection, would be liable for payment
of any PFC imposed at that airport. Such stops, however, are not shown on the passenger’s ticket, a
requirement for collection of the PFC. Additionally, the passenger is not “‘enplaned” at that airport as
that term is generally interpreted. '

State. The NPRM did not include a definition of State. This new definition has been added to the
final rule to clarify that all territories and possessions of the United States that control commercial service
airports may impose a PFC. Under the rule, a State is defined to include the District of Columbia, Puerto
Rico, the U.S. Virgin Islands, the Northern Mariana Islands, the Trust Territory of the Pacific Islands
and Guam.

Unliquidated PFC revenue. The NPRM did not include a definition of this term and a number of
commenters were unclear about what this term meant. The term is defined as PFC revenue received
by the public agency but not yet used on approved projects.

§158.5 Authority to impose PFC’s. (Proposed Authority to Impose PFC’s)  As proposed, this section
would have permitted a public agency controlling a commercial service airport to impose a $1, $2 or $3
PFC on passengers enplaned at the airport. It also would have prohibited states or political subdivisions
of states not controlling such airports from imposing a PFC.

Comments: Some commenters recommend a uniform fee of $3, arguing the cost of programming
automated systems would be as much as 24 percent less if only one amount were permitted to be collected.
They also claim that there is a limited space on the automated ticket stock for individual PFC charges.
The commenters also suggest the rule would be less confusing to the travelling public. However, some
smaller airports indicate that they would not impose the maximum allowed PFC amount if they could
impose a lesser amount.

Final Rule: While the FAA recognizes the merit of these arguments, statutory language clearly permits
airports to impose PFC’s of $1, $2 or $3. Therefore, this section is unchanged from the NPRM. However,



thereby allowing PFC’s to be collected from all passengers enplaning at an airport imposing a PFC. The
commenters also ask that if the limitation is retained, the Department of Transportation should provide
a monthly list of those carriers compensated and the flight to EAS airports for which compensation is
paid. Comments also point out carriers cannot always designate the specific flights for which EAS
compensation is paid. :

Final Rule: The statute clearly prohibits airports from collecting PFC’s on flights to EAS points over
routes for which EAS compensation is paid. However, it is not possible to distinguish which flights by
that carrier on a particular route are compensated. Therefore, the final rule, § 158.9(a), states that no
PFC may be imposed on any flight to the eligible point (EAS airport) by a carrier serving a route for
which EAS compensation is paid to that carrier. Thus, in response to the comments, the final rule does
not require compensated carriers to identify individual flights as those for which compensation has been
received. However, a public agency may impose a PFC on passengers enplaned on any flight to an EAS
point that operates over a route for which no subsidy is paid. This includes service over the subsidized
route by a carrier not receiving EAS compensation in addition to service over other routes by any carrier.

In addition, the final rule is modified to eliminate the requirement that EAS carriers provide notice
of compensated service. The FAA will make available a monthly list of carriers and airports receiving
essential air service compensation.

A new § 158.9(b) is added to the final rule. This provision prohibits a public agency from requiring
a foreign airline with no service to the United States to collect a PF'C. This subject is addressed further
in the discussion of § 158.47.

§158.11 Public agency request not to require collection of PFC’s by a class of air carrlers or
forelgn air carriers. This section was not in the NPRM, but was added following consideration of the
comments received. The NPRM would have required all air carriers and foreign air carriers to collect
a PFC and would have required public agencies to consult with all such carriers at the airport.

Comments: Numerous comments request that particular classes of persons or carriers not be subject
to PFC’s. These include military and government personnel traveling on official business, passengers
of on-demand air taxi operators, all international passengers, all charter passengers, persons traveling
on “frequent flyer” discount fares and others. Some of these suggestions were proposed solely for the
convenience or financial benefit of the commenting party, while others are based on concerns that the
cost of collection to both the carrier and the public agency would outweigh any benefits of the PFC revenue
derived by the public agency.

The joint submission recommends public agencies be given discretion to impose PFC’s on passengers
traveling on carriers in any class accounting for one percent or less of total enplanements at the particular
airport.

Final Rule: The FAA believes the proposal in the joint submission provides a reasonable cut-off point,
and it forms the basis for the final rule. The FAA notes that the PFC will be a local charge, generating
local revenue to be used locally. However, to ensure that public agencies designate classifications accurately,
reasonably and without arbitrary or discriminatory effect, the final rule requires public agencies to obtain
FAA approval of any class of carriers not required to collect a PFC.

Thus, while air taxis, for instance, may not make up 1 percent of the enplanements at large hub airports,
that class may provide the majority of enplanements at smaller airports Therefore, it would be unfair
to these smaller airports to categorically exclude this type of operator.

Section 158.11 allows public agencies to determine what classes account for less than one percent
of the airport’s enplanements and to exclude them from the initial notice and consultation requirements
under § 158.23. However, the public agency must formally request that particular classes of carriers



have permitted the use of PF(C’s to pay the total cost of eligible projects and to pay debt service on bonds
or other indebtedness mcurred to carry out PFC-eligible projects. However, debt service was not otherwise
defined.

The NPRM would not have allowed a public agency to use PFC revenue to finance the local matching
share for projects receiving AIP funds. The FAA’s intent was to ensure that PFC revenue would be used
to supplement other sources of local airport construction funds rather than replace them.

Comments: The latter proposal drew a great deal of criticism, including a letter from several members
of Congress arguing that Congress intended that PFC’s be used as the local share for AIP projects. In
particular, small airports argue such a prohibition would eliminate their ability to implement AIP projects;
this, they claim, would defeat the intent of this program to enhance the capacity of the national airspace
system.

Airports and the financial community also request that reimbursable debt service be further defined.
Bond financing costs should also be eligible. A final comment in this area urges that the rule prohibit
a public agency from imposing additional user charges to help pay the costs of a PFC-financed project.

Final Rule: PFC revenue may be used to meet the non-federal share of projects funded under the
AIP. The FAA recognizes the special problems that smaller airports may have in generating local matclung
funds and that PFC revenue may be a necessary source for the local match. The FAA intends to maximize
the funds available to enhance safety, capacity, security and competitiveness under the PFC statute, and
the FAA has been persuaded that this change in the final rule will accomplish this objective.

The FAA also is mindful that PFC revenue is local revenue. Historically, the FAA has not defined
permissible and impermissible sources of local matching revenue under the AIP. Finally, the FAA notes
that the statute is silent on the availability of PFC revenue for the local match.

This section also provides for the use of PFC revenue for bond associated debt service and financing
costs. To further enhance the value of PFC revenue streams as support for debt financing, § 158.13(b)X2)
of the final rule permits PFC revenue to be commingled with the airport’s general revenue stream when
required by bond documents. However, the correct proportion of the bond proceeds (or an equal amount)
must be used for approved projects and any excess collections over annual debt service or other financing
costs must be used on approved projects or to retire existing PFC-financed debt. Also, under § 158.13(c),
public agencies may combine PFC revenue and federal grant funds to accomplish an approved project.
This provision is unchanged from the NPRM.

Section 158.13(e) expressly requires a public agency to obtain FAA approval to use PFC revenue
before the public agency may expend PFC revenue. Thus, if a public agency wants to use PFC revenue
to fund environmental studies and other planning activities before receiving full project approval, it will
have to identify these formulation activities as a separate project or projects for use of PFC revenue.
Otherwise, it could be reimbursed for costs incurred for these activities once it obtained project approval.
More information on this two-step application process can be found in § 158.25.

The final rule does not prohibit the imposition of additional user charges to help pay for the costs
of a PFC-financed project. The statute prohibits a public agency from including the PFC portion of the
cost of any project in its rate base. However, a public agency may establish user fees to recoup the costs
of operating and maintaining any such facilities, as well as any financial contribution not covered by PFC’s
or the AIP.

§ 158.15 Project eligibility. (Proposed: Project eligibility) As proposed, this section specified the
kinds of projects that could be funded by PFC revenue and the objectives these projects must achieve
to receive approval for use of PFC revenue. Eligible projects, by statute, are those that preserve or enhance
the safety, capacity or security of the national air transportation system, reduce airport noise or mitigate
airport noise impacts or enhance competition among air carriers. In addition, PFC financing would have
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ground transportation projects are eligible if the public agency acquires the right-of-way and any necessary
land. Ownership is also necessary for project eligibility under the AIP. In this case, under the statute,
PFC eligibility is identical to AIP eligibility. The final rule does not set any eligibility restrictions on the
mode of transportation for airport access projects, nor does it impose any requirements on the geographical
proximity of the project to the airport. These issues will be reviewed on a case-by-case basis as part of
the Administrator’s review and approval of an application to use PFC revenue.

Concession facilities are not eligible under the final rule for two reasons. First, such facilities are
not AIP-eligible. Second, while gates and related areas are eligible projects, the FAA finds no basis for
expanding the definition of eligibility to include concession spaces in these areas. Third, these facilities
do not appear to increase the safety, security or capacity of the national air transportation system or
increase airline competition, as required by the statute.

Subpart B

This subpart specifies the procedures to be followed and the supporting documentation to be submitted
to the FAA by public agencies applying for authority to impose a PFC. It also describes the procedures
and criteria that would be used by the FAA in reviewing applications to impose a PFC.

(Proposed § 158.23 Requirements prior to submission of applications.) The NPRM proposed
the requirement that airport layout plan, airspace and environmental studies be completed and approved
prior to submission of an application for a PFC by a public agency. The concept of such prerequisites
for all PFC’s drew criticism from over 40 respondents, especially the airport community. Many argue
that the statute does not limit approval of authority to impose a PFC to only those situations where a
project is ready to be implemented. Rather, they assert, a public agency should be authorized to collect
for a major project, or slate of projects, that are nominally eligible but are still in the planning stage.

The majority of these commenters suggest that completion of all or some of the proposed prerequisites
be deferred until the public agency submits an application to use its PFC revenue. Others argue that
these requirements should not be applicable to imposition of a PFC or to implementation of PFC-financed
projects.

An important consideration in this regard is the degree to which approval to impose a PFC irrevocably
commits the FAA or a public agency to a course of action on a proposed project. If approval to impose
a PFC is equivalent to such a commitment, the FAA’s approval could be a major Federal action requiring
a review under the National Environmental Policy Act of 1969 (NEPA), and it would be necessary to
complete all environmental studies prior to such approval. Therefore, the FAA sought comments in the
NPRM on whether the approval of an application to impose a PFC would be a major Federal action under
NEPA or, alternatively, whether such approvals are outside the scope of NEPA.

Two respondents provide particularly helpful comments in this regard. They cite applicable court rulings
and draw meaningful comparisons between these decisions and the approval of authority to impose a
PFC separately from approval to use PFC revenue on a specific project. Following further analysis, the
FAA has concluded that, with clear requirements for meaningful alternatives available to the proposed
project and adequate safeguards on the expenditure of PFC revenue prior to approval, approval to impose
a PFC would not ordinarily be a major Federal action within the meaning of NEPA. Rather, in most
cases the approval would be categorically excluded from the requirement for an environmental assessment
or statement. Environmental reviews would, however, be required before approval is given for use of
PFC revenue to finance a project under the same procedures as are currently applicable to AIP or locally
financed projects subject to FAA approval.

Although about one out of six respondents commenting on this issue concurred with the method set
forth in the NPRM, the FAA agrees with the views of the majority that prior completion of environmental,



either before or with an application to use PFC revenue on an approved project. .

Several commenters propose various ways to streamline the process for notice, consultation, application,
review and approval. Most involve submission of a comprehensive slate of projects in the form of a master
plan or capital program. One airport authority proposes a completely different process based on that concept
with abbreviated periods for consultation and review. The FAA may, in some cases, be able to complete
its required notice and review processes in less than the 120 days permitted by the statute. However,
because of complexity or opposition, there are likely to be many applications that will not be able to be
fully evaluated in less than the full 120-day period.

The FAA has attempted to adopt the spirit of the comments that urge a more streamlined, less
complicated, process in obtaining approval to impose a PFC and to use the revenue remitted by carriers.
Many of the suggestions were accepted and resulted in revisions in the final rule. Readers familiar with
the NPRM will note substantial change throughout this section. Not all the comments were adopted,
however, and the reasons are given in the discussion of each section below.

§ 158.23 Consultation with air carriers and foreign air carriers. (Proposed: § 158.25 Consultations
with air carriers and foreign air carriers.) This section in the NPRM would have required that, to the
extent possible, a public agency provide notice to all air carriers and foreign air carriers currently operating
at the airport. It specified the items to be included in such a notice, time limits for acknowledgement
by air carriers of receipt of the notice, meeting requirements, and it established that the carriers must
certify agreement or disagreement with the proposed projects.

Comments: Airports and airport organizations argue for relaxed notice and consultation requirements.
Some recommend that air taxi operators be exempt from the notice procedure required of public agencies,
and others urge a like exemption for charter operators because, by definition, they serve the airport on
an irregular basis. A few endorsed the requirement in the NPRM that all carriers be notified and consulted.
A number of commenters point out that a public agency’s cost for consultation could easily exceed the
amount of PFC revenue collected for some air carriers that enplane small numbers of passengers. The
joint submission also suggests that attempts to coordinate and require collection of PFC’s below some
threshold of enplanements would be uneconomic. New § 158.11 was developed in response to their
suggestions in this regard.

Final Rule: The FAA weighed the comments requesting relief from notice to and consultation with
all air carriers and concluded that the relief sought is warranted. Accordingly, § 158.23(a) has been modified
to reflect the provision in § 158.11 that allows public agencies to request such relief with respect to any
class of air carrier enplaning less than one percent of all passengers enplaned at the airport. The information
about any such class of carrier is now included in § 158.23(a)(3) of the final rule. The Administrator’s
decision granting or denying such a request is discussed below under § 158.29.

Public agencies should note, however, that FAA approval or disapproval of the request will occur
only in conjunction with the approval or disapproval of an application to impose a PFC under § 158.29.
The Administrator must ensure that any relief to a class is reasonable, not arbitrary and not discriminatory.
If the request is approved under that section, carriers in the named class or classes would not be required
to collect the PFC. If the request is not approved, the public agency will have to undertake new consultations
with carriers, including the class or classes which were named in the original application.

A few commenters recommend that consultation be limited to “major operators” at the airport. While
this approach would seem to address the carriers serving most of the passengers enplaned at an airport,
and, therefore, could comply with the spirit of the consultation requirement, the term itself is difficult
to define. There is no agreed-upon level of activity that would serve to divide “major operators” from
other operators at an airport; in addition, the same carrier may be considered “major’’ at one airport,
but not at another. Therefore, the FAA has not adopted this suggestion.

Other commenters believe that no airline consultation is necessary, that consultation could be satisfied

"by mailing all project information to carriers in lieu of a meeting, or that consultation should not be



Some commenters argue that notice should be sent by registered letter or published in the Federal
Register; others suggest that a facsimile transmission would be adequate. The FAA has chosen not to
specify the form of written notice, leaving that choice to the public agency. However, failure by a public
agency to satisfy the written notice requirement of this section could result in disapproval of an application.
The Federal Register, as the vehicle used by the Federal Government to provide public notice, is not readily
available for use by non-Federal organizations or individuals.

The remaining changes in this section result from reorganization and editing to improve clarity.

§ 158.25 Applications (Proposed: § 158.27 Application.) A main feature of the procedure proposed
in the NPRM was the requirement that all environmental and technical studies for a proposed project
be completed and approved before the PFC application could be submitted. As proposed, this section would
have required public agencies to file applications not more than one year in advance of the proposed charge
effective date and to implement an approved project within 2 years of that date. No provision was made
for separate approval to impose a PFC in advance of project approval. Applications for more than one
project would have been acceptable, but no work other than project formulation could have commenced
until project approval.

The NPRM also set forth information that would have been required to accompany the application,
and specified that the Administrator could request additional information if needed. In addition, the
proposed rule referred to an application form depicted in Appendix A and accompanying public agency
assurances set forth in Appendix B.

Comments: Most commenters argue that PFC application procedures modelled after those for AIP
grants, as proposed in the NPRM, would be too burdensome and restrictive. They urge instead simpler,
more flexible, procedures for application, review and approval.

A number of commenters argue that authority to impose PFC’s should be allowed separately in advance
of project approval, as long as the public agency can demonstrate that it has under consideration or
preparation sufficient projects that are nominally eligible for use of the PFC revenue collected. One
commenter proposes that approval of a major capital program, a new airport, for example, be tied to
a showing by the public agency of a demonstrated need for the program.

Under the two-step process most suggest, a public agency could submit an application to impose a
PFC for projects currently in the planning stage and later file for approval of a specific project, or an
extensive list of projects such as a long term capital plan. The documentation needed for project approval,
say these commenters, can be submitted when appropriate for review and approval of specific projects
on which PFC revenue would be spent. '

Some respondents suggest slightly differing sequences for completing environmental and technical
requirements in relation to PFC and project approval. One suggests that these requirements be
accomplished in tandem with consultation; another that they be done concurrently with the Administrator’s
review and approval process; a third argues that environmental and technical approvals are not needed
for PFC-financed projects; and a fourth suggests that a previously approved ALP can be used to satisfy
that requirement.

Many commenters also suggest that an application to impose a PFC in advance of approval to use
PFC revenue be accompanied by a list of back-up projects on which the accumulated revenue could be
spent if major multi-phase projects were ultimately disapproved. A similar suggestion is that the public
agency describe any alternative methods it is considering to accomplish its stated objectives.

A comment appearing frequently is that the term “project” in the application should be broadened
to include major capital plans and multi-phased programs. Those who support this concept argue that
this would give public agencies the flexibility they need to apply PFC revenue to specific projects in the
most efficient manner and reduce the need to reapply for each successive project.



than 6 months be allowed irom the time of PFC approval to implementation.

A number of commenters express confusion with respect to the term “formulation” as it was used
in the application procedure outlined in the NPRM. Several respondents suggest that the FAA define
the term and some offer their own definition. Other commenters seek to expand the meaning of project
to include various specific activities often associated with project formulation such as contracting for
architectural and engineering services.

Others strongly urge that projects such as environmental studies and preliminary plans be eligible
or reimbursable in conjunction with proposed projects. They assert that smaller airports in particular
will not be able to afford the cost of required studies if they cannot use PFC revenue for that purpose.

Some commenters suggest that the application also include a certification from the public agency
that it is not in violation of sections 9304 or 9307 of the Airport Noise and Capacity Act of 1990. A suggested
alternative is that the FAA make that a specific standard of the approval process. Another commenter
proposes that public agencies certify in the application, and on the form depicted in Appendix A of the
NPRM, that FAA’s NEPA requirements have been satisfied.

One commenter argues that the application should include a checklist on which the public agency
would be required to indicate deficiencies in airport safety or design standards. This commenter argues
that an application to impose a PFC for a project other than to address such deficiencies should require
an additional justification. Another seeks a requirement for project description to ensure that projects
intended to benefit primarily all-cargo operators be easily identified for disapproval.

Some commenters recommend that the meaning of several terms used in the NPRM should be clarified
or their use eliminated. Among these, it is suggested that the proposed requirement for a financial plan
be revised to accommodate preliminary financial estimates; that the final rule provide guidelines for
preparing acceptable enplanement projections; and that applications require greater specificity in the
factors used to propose a charge effective date and other estimates related to total PFC revenue. One
comment suggests that there is no valid need for a public agency to project the total PFC amount.

While one commenter asks for an explanation of what additional information the Administrator might
request, as was provided for in the NPRM, another proposes that the provision be deleted.

Finally, two public agencies propose that certain existing agreements between airport sponsors under
the AIP be used to justify relaxation of application requirements. One recommends that, where the FAA
has issued a letter of intent (LOI) with respect to future funding of an approved program or project, and
the LOI requires the public agency to impose a PFC, the public agency not be required to obtain the
additional approval to impose a PFC. Another suggests that sponsors already obligated by AIP grant
assurances be relieved of having to submit additional assurances with an application to impose a PFC.

Final Rule: The FAA agrees that the authority to impose a PFC can be granted in advance of an
approval to use PFC revenue on specific projects.

Accordingly, this section of the final rule is restructured to provide two application options. Under
the final rule, a public agency may apply for authority to impose a PFC while finalizing the plans and
studies for a project to be financed with the PFC revenue. The application to use the PFC revenue may
then be submitted when all needed plans are complete and prerequisite approvals have been obtained.
Alternatively, if a public agency is ready to immediately implement a project using PFC revenue, it may
apply to do so at the same time it files the application to impose the PFC. The information to be submitted
with an application for the authority to impose a PFC and to use PFC revenue are set forth in § 158.25(b)
and (c), respectively, in the final rule.

The FAA considers the final rule to permit substantial flexibility on alternative sequences to complete
the requirements for approvals to impose a PFC and to use PFC revenue. A public agency may, in many
instances, pursue completion of these requirements concurrently. The FAA considers it unnecessary,
however, to specify in the rule the various paths by which a public agency satisfy the requirements.



FAA’s intent that large capital programs and multi-phased projects, as well as more modest projects,
are considered approvable. The requirement under section 158.25(b)6), therefore, may be interpreted
broadly or narrowly, as in the case of a public agency with plans for the immediate use of PFC revenue
on discrete projects.

The results of consultation with air carriers and foreign air carriers are also to be submitted.

If the public agency wishes to request that any class of air carrier not be required to collect the PFC
at the airport, that request and specified information regarding the class must accompany the application.

If the project is still in the planning stage and the public agency is seeking only the authority to impose
a PFC, the financial information required by § 158.25(b)(14) must still be included. However, a public
agency is required to provide only as much information as can reasonably be expected to be available
during the planning stages of a comprehensive capital program. Finally, the FAA retains the provision
whereby the Administrator may request additional information.

In a case where the public agency intends to proceed immediately with a PFC-financed project, the
application should include the information required under section 158.25(c)1) of the final rule. If such
is the case, the public agency need not submit the information set forth in section 158.25(b)(14). It should
be noted that a public agency is required to submit a signed certification regarding the completion of
any necessary environmental, ALP and airspace studies and approvals. (If the application is to conduct
planning or environmental study projects, to be done in preparation for a later application involving
construction, this certification is not required.) The FAA intends to monitor the veracity of this certification
closely to ensure that all requirements are fully met before granting approval to use PFC revenue.

If a public agency has obtained approval of an application for the authority to impose a PFC, and
later applies for the authority to use accumulated PFC revenue, it must first consult further with air
carriers and foreign air carriers. This consultation is intended to be less rigorous than the first in that
it requires no meeting at which the public agency presents its proposed project to the carriers. It should,
however, emphasize new or revised PFC or project information, including cost, that is relevant to the
application. The public agency must then submit the information required under section 158.24(c)2) of
the final rule, including a summary of the further consultation. Again, the emphasis should be on changes
to the original application to impose a PFC.

Whether a public agency intends to seek approval to use PFC revenue concurrent with or subsequent
to the approval to impose a PFC, the project it proposes may consist of one or more discrete projects
or a general program of projects. In either case, the public agency has the option to implement approved
projects in whatever order best responds to local priorities and best meets local objectives regarding airport
development.

The FAA agrees that an application to impose a PFC by a public agency that has been found to be
in violation of these provisions should not be approved, and incorporates this provision as a criterion for
approval, rather than including it as an item to be included in the application. See the discussion below
on section 158.29, the Administrator’s decision, in this regard.

The FAA has concluded that it is unlikely that a public agency will file an application to impose a
PFC more than 1 year in advance of its proposed charge effective date and, consequently, this provision
is deleted in the final rule. The 2-year limit for implementing a project approved under section 158.25(c),
however, is considered appropriate. When coupled with the option to impose a PFC for an additional
3 years before approval to use the funds, as discussed below under section 158.31 and section 158.33,
a public agency may accumulate PFC revenue for up to 5 years before actually implementing a project.
See the discussion of sections 158.31 and 158.33 below regarding duration of authority to impose a PFC
prior to obtaining project approval and prior to implementing an approved project.

The FAA considered developing a definition for ‘“formulation’ but has not done so. The problem lies,
in part, with the fact that some costs of formulating a project, e.g., environmental studies, can be undertaken



T YRR RS LT NS T g e e AR W T MRS AfAefAA Yy WAAAt WAL & 4544 ALVALASMN VA WMV VIVWMVE LW pRAVAIVILG AVE

those of the public agency controlling the airport. In addition, with respect to concerns about airport
safety, the FAA conducts periodic inspections of certificated commercial service airports to help ensure
that critically needed safety projects are implemented when needed.

This should be addressed during the required consultation process prior to the filing of an application.
With regard to highlighting specific types of projects to preclude PFC of funding ineligible items, section
158.15(b)(6) indicates some of the types of projects that are ineligible for use of PFC revenue. The FAA
is confident that, because eligibility for PFC-financed projects so closely parallels that for AIP-financed
projects with the exception of gates and related areas, there is little likelihood that ineligible projects
will be proposed or financed with PFC revenue. Consequently, these proposals are not incorporated in
the final rule.

The FAA has not adopted suggestions that final rule incorporate more specific guidelines for preparing
any types of projections or any estimating methods that a public agency may use to develop its proposed
charge effective or expiration dates. There is sufficient expertise extant in this specialized area that to
proscribe a particular methodology by rule would reduce flexibility to adapt new or proven methods to
locally controlled estimating needs. Although the FAA declines to specify the methods for developing
such estimates, the final rule retains the requirements that public agencies present certain temporal and
financial forecasts.

Readers will also note that the final rule retains the provision allowing the Administrator to request
additional information if it is needed to fully evaluate an application. Although the Administrator would
have that authority even in the absence of this provision, its presence is intended to advise public agencies
that some additional information may be needed in certain circumstances. Because it cannot be predicted
what specific information could be needed in a given case, however, the FAA has chosen not to articulate
examples of information that potentially could be requested.

The final rule also retains the application requirement that public agencies certify in writing that
they will comply with certain assurances related to the imposition of PFC’s and the use of PFC revenues.
These are considered necessary to ensure that projects constructed with PFC revenues are compatible
with airport safety and design standards, further the policy of encouraging air carrier competition and
assuring compliance with specific PFC-related requirements. The individual assurances in the final rule
are discussed below under Appendix A.

The FAA has also decided not to adopt the proposal that an airport sponsor required by a letter of
intent issued under the AIP to impose a PFC be exempt from the PFC-related application requirements.
While certain of the consultation and application requirements may be redundant, the statute cannot be
interpreted to provide such an exemption. In addition, although prior consultation and project approval
will very likely allow speedier review and approval, it can also be expected that new issues will arise
pertaining to imposition of the PFC and use of the revenue.

§ 158.27 Review of applications (Proposed: Review and Approval Process). As proposed, this
section included the procedures for review of applications and the standards and procedures for approval
of applications by the Administrator in a single section. With respect to review, the NPRM proposed
that the Administrator would review the completeness of the application within 30 days after receipt.
If the application was complete, the Administrator would have published a notice in the Federal Register
soliciting public comment. Comments would be due in 30 days. Following review of the record, including
public comments, the Administrator would have issued a decision within 120 days of the receipt of the
application.

If the apphcatlon was not substantially complete, the NPRM provided for the Administrator to advise
the public agency of the deficiencies, and the public agency would have had 15 days to advise the
Administrator of its intention to supplement the application. If the public ageney chose not to supplement



to bépul;hsiledm the Federal Regzs;ter and the standards for'appi'oval of PFC appliéations.
Comments: A number of commenters urge that the process be streamlined, and many propose the
elimination of certain requirements, as discussed below. At least one commenter suggests that some

expedition could be achieved if certain steps could proceed in tandem rather than sequentially. Others
propose that certain requirements be eliminated.

Two airports propose that the rule provide for an Administrator’s decision in less than 120 days,
especially in the case of PFC applications that are not opposed by carriers. One of these proposals is part
of a larger recommendation to expedite the review process.

With respect to completeness determinations, an airport operator proposes that the FAA take only
15 days to review the completeness of the application. On a related matter, another airport authority
proposes that instead of restarting the 120-day decisional clock with receipt of each supplement, the final
rule provide for a suspension of the clock between the time the Administrator determines the application
is not substantially complete and receipt of the final supplement. Finally, one commenter suggests that
notices of substantially complete applications under § 158.27(a) include a description of information required
to achieve full conformity, or, in the alternative, that the concept of substantially complete be defined.
Some airport commenters propose eliminating the Federal Register notice following receipt of an application
as unduly burdensome or limiting public comments on the Federal Register notice to airport users. Another
proposes that commenters be required, not merely permitted, to submit any comments in the local
consultation process as their comments to the FAA. One trade association recommends that the FAA
comment period conform to the period allowed in the local consultation process. A Federal Government
agency proposes that the final rule omit the requirement that commenters serve a copy of their comments
on the public agency and that the FAA arrange to forward public comments.

Final Rule: In addition to the many changes made in direct response to the public comments, the
FAA has made a major structural change in the final rule. In the NPRM, § 158.29 contained proposed
provisions that would govern both the FAA’s review of an application and the Administrator’s decision.
The FAA has separated the provisions on FAA review and the Administrator’s decision into § 158.27
and § 158.29 respectively. This separation is made because the same review process will be used for both
an application for authority to impose a PFC and an application to use PFC revenue. In contrast, the
Administrator’s decision and standards for approval will vary with each kind of application. Section 158.29
is discussed more fully below. .

The FAA has made some changes to simplify the review process, as discussed below. In addition,
the provision for separate applications to impose PFC’s and to use PFC revenue should permit some public
agencies to impose a PFC sooner than would have been possible under the NPRM. However, many of
the steps of the review process are mandated by statute, e.g., notice and an opportunity for comment
after FAA receipt of an application. Other steps are necessary to meet requirements imposed on the FAA.
For example, the preliminary review for completeness is necessary to ensure the FAA will be able to
make a decision on an application within the time required by statute. Many of the commenters’ suggestions,
including, for example, the proposal for a complete expedited review process, could not be implemented
in the final rule as discussed below.

To simplify the review process, the final rule eliminates multiple supplements to applications deemed
to be substantially incomplete by the Administrator. Under the final rule, the public agency may be required
to provide only one supplement to the application. This change should eliminate the possibility that the
review process can be extended for long periods without a final decision. A decision denying an application
would not prevent the public agency from reapplying following further consultations.

The final rule does not provide for concurrent completion of different steps of the process, although
that may be possible in the future.
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and there is no st;.tutc;ry basis for t;eat;né that lang'ua,ge: as limiting comment to airport users. Moreover,
potential “users” of the airport may come from anywhere in the country. Therefore, the final rule does
not incorporate either of these suggestions.

The final rule also retains the 30-day FAA comment period proposed in the NPRM. If the comment
period matched the total time allowed in the local consultation process, 75 days, the FAA would, in many
cases, have insufficient time to complete the review process within the 120 days provided in the statute.
Also, the final rule does not require air carriers to submit to the FAA their comments in the local
consultation process. Such a requirement would effectively preclude air carriers from responding to a
public agency’s explanations of its reasons for pursuing an application in light of certifications of
disagreement and in doing so would frustrate the purpose and value of the notice and comment requirement.

The final rule also retains the requirement that commenters serve a copy of their comments on the
public agency. Principles of fundamental fairness clearly entitle an applicant to be made aware of comments,
arguments and evidence being presented in opposition to its application. The burden on commenters
proposed in the NPRM—the cost of one additional copy and first class postage—is not unreasonable.

With respect to supplemented applications, the final rule provides that the 120-day review period
be restarted with the filing of the supplement. It does not incorporate a commenter’s suggestion that
the clock be suspended while the supplement is being filed. Because the final rule provides for only one
supplement, however, the prospect for extensive delay is largely eliminated.

On a related matter, the final rule does not incorporate a suggestion that notices of substantially
complete applications specify any additional information required. This proposal misconstrues the concept
of substantially complete applications, which is to assure that applications will be reviewed on their merits,
even if not in strict technical compliance with all requirements of the rule. An application will not be
considered substantially complete if the FAA considers additional information to be necessary for a decision.

§ 158.29 The Administrator’s Decision (Proposed: Review and Approval Process). As proposed,
this section sets forth the standards for approval of an application and the contents of the Administrator’s
notice to the public agency of approval. Under the proposal, the Administrator would have approved an
application only after a determination there would be no excessive PFC collections, the project met the
objectives and standards of § 158.17, and the application was substantially complete. The NPRM required
public agencies to file an application to both impose a PFC and use PFC revenue on a project.

Comments: This provision of the NPRM generated very little comment. A comment from the financial
community suggests the rule state that the Administrator’s decision be binding and conclusive.

Final Rule: The paragraph of the NPRM dealing with this issue (§ 158.29(g)) has been replaced with
anew § 158.29. This reflects the fact that public agencies have the option to seek approval for imposition
of PFC’s separately from approval to use PFC revenue. Somewhat different standards are provided for
each type of approval. Paragraph (a) defines the standards for approval to impose a PFC, and paragraph
(b) defines the standards for approval to use PFC revenue. However, when a public agency applies for
concurrent approval to impose a PFC and use PFC revenue, the public agency must satisfy the requirements
of both paragraphs before the Administrator will approve the application.

Under paragraph (a), the Administrator will approve an application to impose a PFC only upon
determining that excess revenue will not be collected, and the preferred project is eligible. In addition,
the collection process, including a request to waive the collection requirement for a class of carriers, must
be determined by the Administrator to be reasonable, not arbitrary, nondiscriminatory and in accordance
with the law. When the public agency has not sought concurrent approval to use PFC revenue, there
must be alternative uses for PFC revenue in case the public agency’s preferred project is not approved.

The first standards reflect statutory requirements. The next standard allows the Administrator to
ensure that the public agency has adopted a fair classification system that does not unfairly favor any



1o the approval to impose a PFC. In particular, the specification of the earliest permissible charge effective
date allows the Administrator to ensure carriers will be ready to begin collection on the public agency’s
charge effective date. It is expected that this issue will be discussed during the local consultation process.
The Administrator will not specify the exact charge effective date because, under § 158.43, the charge
effective date will depend on the date of the public agency’s notice to carriers.

Paragraph (b) defines the standards for approval to use PFC revenue on an approved project. The
Administrator will approve an application only after the determinations that there will not be excessive
collections, that the project meets the statutory standards for use of PFC revenue, and that any project
satisfies all applicable requirements with respect to FAA airspace determinations, ALP approvals and
compliance with NEPA. The first two standards relate to the standards in the PFC statute. Once a specific
project has been identified for PFC financing, it is necessary to assure that the specific project may be
financed by PFC revenue under the statute and that PFC revenue will not exceed the allowable costs
of that project. The latter standard assures that a public agency does not use PFC funds on a project
until all requisite Federal approvals have been obtained. If the Administrator eannot verify that these
requirements have been met, the application will be disapproved. Under § 158.29(bX2), approval to use
PFC revenue on any project will be considered approval of that project for purposes of the rule.

Paragraph (c) of this section specifies that the Administrator will give written notice when an application
is disapproved. That notice will include the reasons for the decision. While the NPRM included notification
of approval, notification of disapproval was inadvertently omitted. If a public agency files a new application
following disapproval, it must comply with the consultation and application requirements of the rule since
it is likely a new application will involve some changes.

§ 158.31 Duration of Authority to Impose a PFC Following Project Implementation. (Proposed
Duration of Authority to impose a PFC). As proposed, this section would have allowed that a public
agency to impose a PFC until it received the total approved PFC revenue, or the Administrator had
terminated PFC authority under subpart E, or the public agency was determined to be in violation of
relevant provisions of the Airport Noise and Capacity Act of 1990 and terminated the authority to impose
a PFC thereunder.

Comments: Some commenters express concern that tying termination to receipt of total approved
PFC revenue would be unduly burdensome to public agencies which had underestimated project costs
and collected the amount of total approved PFC revenue before a project was completed or fully paid
for. These commenters suggest termination be tied to collection of PFC revenue when they equal project
costs. Some suggest public agencies be allowed to continue to impose the PFC and apply the PFC revenue
to other approved projects.

Final Rule: The proposed provision has been modified in three ways in the final rule. First, the final
rule specifies that the public agency may impose a PFC until total PFC revenue plus interest equals the
allowable cost of the approved project. This may require a public agency to revise its charge expiration
date so revenue collected match allowable costs. This revision addresses the concern raised in the comments.
The final rule does not explicitly provide for the continued imposition of a PFC to finance approved backup
projects. If backup projects have been approved, under the terms of the rule, the public agency may use
PFC revenue to finance these projects, and imposition could continue. However, the public agency must
obtain specific approval to use PFC revenue for the backup projects. If authority to use the revenue on
specific backup projects has not been obtained, the authority to impose the PFC would expire once the
public agency had received sufficient PF'C revenue and interest to pay for the costs associated with approved
projects.

In the second change, this section of the final rule now explicitly applies only when a public agency
has begun implementation of an approved project. New section § 158.33, addresses instances when a public
agency has not implemented an approved project in a timely fashion, and is discussed below.



were not implemented.

The final rule provides for such circumstances. The FAA also determined that the final rule should
address the duration of authority to impose a PFC before a public agency applies for approval to use
PFC revenue and implements a project. This ensures that collections do not continue indefinitely without
PFC revenue being put to use as contemplated in the statute. Airport comments are generally critical
of the proposed 2-year accumulation period. A number of commenters propose that collection be permitted
up to 5 years. Some propose initial authorization of up to 5 years with periodic progress reports to carriers
and the FAA. The joint submission recommends initial authorization of 3 years with the possibility of
seeking a 2-year extension, and even a 5-year extension. One major airport suggests advance collection
should not have a set time limit, This airport would allow the public agency to schedule PFC imposition,
accumulation of revenue, and use of PFC revenue to minimize financing costs. One industry trade
association proposes an even shorter accumulation period.

The FAA determined that the 2 year accumulation period may be insufficient for major projects when
a public agency imposes a PFC during the planning and formulation process. The final rule permits initial
accumnulation for 3 years before a public agency applies for approval to use PFC revenue. The public agency
may seek an extension of up to 2 years following an abbreviated application process, but at the end of
5 years, it must begin project implementation.

The FAA recognizes that the ability to accumulate PFC revenue may ultimately reduce total project
financing costs by reducing the amounts public agencies need to borrow. However, advance accumulation
by its nature requires passengers to pay for facilities that they may never use. Therefore, a limit on
accumulation is appropriate. .

The FAA believes that the three-plus-two approach is a reasonable limit. Even if a major project requires
10 years to complete, the public agency should be well along in the planning process by the third year
and should have progressed to the point of project implementation by the fifth year. In addition, this
approach has broad support in the comments.

Under paragraph (a), a public agency may impose a PFC for up to 2 years after receiving approval
to use PFC revenue before it implements a project. However, if it had obtained prior authority to impose
a PFC, it must implement the subsequently approved project no later than 5 years after the charge effective
date. Thus, a public agency that imposed a PFC and received approval to use 2 PFC 2 years after imposition
could continue to impose a PFC for 2 more years before project implementation—a total of 4 years. In
contrast, a public agency that did not receive approval to use PFC revenue until 4 years after it began
imposing a PFC could continue to impose the charge for only 1 more year before project implementation—a
total of 5 years.

If after 2 years (or 5, when appropriate) when the public agency has project approval and the
Administrator believes sufficient progress has not been made toward project implementation, the
Administrator will begin termination proceedings under subpart E. The use of subpart E procedures allows
the public agency to take corrective action and should reduce, but will not eliminate, bondholders’
uncertainties over abrupt termination of a PFC revenue stream.

The FAA anticipates that in virtually all cases arising under paragraph (a), the matter would be resolved
through informal resolution. The FAA does not expect that questions of project implementation would
progress to the hearing stage.

Paragraph (b) sets forth the time limits for imposition of a PFC before approval to use PFC revenue.
The public agency may collect for up to 3 years before an application for approval to spend PFC revenue
has been filed or a request for an extension has been filed under § 158.35. If an extension is authorized,
the public agency may continue to impose a PFC for only 2 more years unless it obtains approval to use
PFC revenue. At the end of 3 years without an extension or project approval or 5 years without project
approval and implementation of the project, the authority to impose a PFC will expire automatically.



Finally, paragraph (e) provides that if authority to impose a PFC has expired, the Administrator will
not grant new approval to reimpose the PFC until the project has been implemented. This provision will
assure public agencies are not able to impose a PFC indefinitely by filing successive applications for
authority to impose a PFC.

§ 158.35 Extension of time to submit application to use PFC revenue. (No corresponding section
in NPRM). '

This section sets forth the procedures for public agency requests for extension of authority to impose
PFC’s before receiving approval to use PFC revenue and implementing an approved project. The final
rule provides for a more expedited local consultation and FAA review process than is required for initial
approvals to impose a PFC or to use PFC revenue.

Paragraph (a) specifies that the public agency must provide notice in a local newspaper at least 30
days before submitting a request to the FAA and soliciting public comments. The notice must include
progress to date, a revised schedule for obtaining project approval and reasons for delay.

Following public comment, but at least 120 days before the charge expiration date, the public agency
must submit the request to the Administrator accompanied by the following information: the information
provided in the local notice; a summary financial report showing PFC revenue already collected plus interest
and to be collected during the extension and any local funds expended for which reimbursement will be
sought; a summary of any further consultation with carriers operating at the airport; and a summary
of comments received in response to the local notice.

The final rule does not require further consultation with carriers before the request is submitted.
The local notice and comment process will provide carriers with an opportunity to register their views.
In addition, full consultation is required before submitting the application for authority to use PFC revenue.
However, a public agency may always engage in additional carrier consultation if it so chooses. A summary
of such consultation must be included with the request.

The Administrator will approve the application upon determining that the agency has shown good cause
for the delay in applying for approval to use PFC revenue; the revised schedule is satisfactory; and further
collections will not result in excessive PFC revenue. The Administrator will decide on the request and
provide written notice to the public agency within 90 days after the request was received.

§ 158.57 Amendment of approved PFC (Proposed: Amendment of Approved PFC). Under the NPRM,
a public agency would have followed one of three courses in requesting an amendment to an approved
PFC. If the public agency wished to decrease the level of the PFC without any appreciable change in
the nature or scope of the project, no consultation with air carriers and no justification would have been
required. If the amendment would have increased the PFC level, resulted in an incidental change in the
project scope and increased the amount of PFC revenue used on the project by less than 15 percent, the
public agency would not have been required to consult with air carriers, but would have been required
to justify the amendment in writing to the appropriate FAA Airports office. More extensive amendments
would have required consultation and any other information requested by the Administrator. The NPRM
also proposed that the Administrator’s review process would provide public notice and opportunity for
comment only for the most extensive category of amendments.

Comments: Over 20 commenters responded to this proposal in the NPRM. Although one finds the
proposed amendment rule to be acceptable, about half of all commenters claim that it would be too
burdensome and time consuming. Many add that the process proposed would adversely affect bond
financing, unnecessarily delay projects, and limit the flexibility that public agencies need to deal with
changing circumstances during the course of a project.

A number of commenters suggest that the criteria that would have been used to determine approval
be spelled out, and that the final rule provide definitions of changes “incidental”’ to the project or changes



that the FAA consider suspending imposition of a PFC if the amendment is inconsistent with the original
project, and that approval of an amendment be categorically excluded under NEPA.

Final Rule: The FAA understands that most public agencies would like additional flexibility to modify
approved projects, increase or decrease the PFC level, and otherwise respond promptly when financial
or technical changes in a project are necessary. The final rule adopts a number of changes suggested
by commenters which liberalize the requirements for obtaining an amendment. The requirement for FAA
approval of an amendment is retained, however, to help ensure that future PFC revenue is used for eligible
projects and that the costs of a PFC-financed project are limited to those which meet the “reasonable
and necessary” criteria in the definition of allowable cost.

Under § 158.37(a) in the final rule, a public agency may decrease the level of PFC collected, decrease
the total amount of PFC collected, or increase the total amount of PFC collected by 15 percent or less
by simply notifying the collection carriers and the FAA in writing. Any new charge resulting from a change
in the PFC level will be effective on the first day of a month which is at least 60 days from the date
of notification to the carriers. For example, if the public agency notifies the carriers on the fourth of
August that the PFC will decrease from $3 to $2, the effective date of that change is the first of November.

If a public agency wishes to amend an approved PFC project by increasing the PFC level, the total
amount of PFC revenue collected by more than 15 percent, or by materially altering the scope of the
project, it is subject to slightly more rigorous requirements. If such is the case, the agency must consult
with air carriers and foreign air carriers and provide the FAA with written evidence of that consultation
and the justification for the requested amendment. The Administrator may also request additional
information if needed to fully evaluate the request.

If the carriers agree with the public agency’s requested amendment, it will be effective 30 days after
the FAA receives the application, unless notified otherwise. Any new charge resulting from the amendment
will be effective on the first day of a month which is at least 60 days from the time of notification to
the carriers, as discussed above. If the carriers disagree with the requested amendment, the FAA will
review the information submitted, including any reasons given by air carriers for opposing the amendment.
The FAA will approve or disapprove such requests within 120 days of receipt of the application, allowing
for such consultation, public notice and opportunity for comment as may be appropriate.

The consultation and review procedure outlined above will also apply to any request for approval of

anew class of air carrier to be designated, or modification of any previously approved class, under § 158.11.

Although a number of commenters urge that amendments be automatically approved, or that they

be approved unless the carriers object, the final rule retains the option to disapprove an amendment,

even though the air carriers may not oppose it. This is, in part, to protect the interests of the passengers

who ultimately pay the PFC’s to fund the project, and, in part, to ensure that project costs do not exceed
what are considered reasonable and necessary for the accomplishment of the project.

The statute establishes the authority for the Secretary of Transportation, through the FAA, to approve
or disapprove the imposition of PFC’s and the use of PFC revenue; approval or disapproval of a subsequent
amendment is simply an extension of that authority.

The final rule establishes no specific requirements regarding environmental, ALP or airspace studies
solely related to an application to amend an approved PFC or PFC-financed project. This is largely due
to distinction between approval to use PFC revenue to pay the estimated costs of a specific project and
approval to use more or less revenue to cover the actual costs of that project. Such amendments would
almost always be within the scope of the project as it was defined in earlier studies. If the amendment
would put the project outside the scope of that definition, or constitute an essentially new project, the
appropriate NEPA reviews, as well as other studies, would be mandated.

The final rule does not refer to “incidental’” changes to the project, but it retains the concept, suggested
in the comments, of materially altering the project “scope.” This term, although it may be insufficiently
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PFC-related approval. In addition, the final rule does not provide that disapproval of an application for
an amendment result in suspension of authority to impose an approved PFC. Provisions for termination
of that authority are provided in subpart E of the final rule in the event that such a course of action
is necessary.

§ 158.39 Use of Excess PFC revenue. (Proposed: Use of excess PFC revenue). Because this section
was geared toward concurrent approvals for imposing a PFC and using PFC revenue, it provided only
for the use of excess revenue after receipt of approved PFC amounts. Accordingly, it proposed to require
public agencies to notify carriers to stop collecting when PFC revenue equalled the amount of total PFC
revenue approved. In addition, it specified that any excess revenue be reserved for future eligible projects.
However, it did not provide a mechanism to assure that the excess revenue were used as required.

Comments: The comments generally support the NPRM'’s approach, although they note some concerns.
A number of airport operators are concerned that tying the requirement to stop collecting PFC’s to the
amount of approved PFC revenue did not allow for incorrect prediction of estimated project costs. In
addition, some commenters express concern that the proposed rule did not explicitly provide for the use
of PFC revenue required to meet debt coverage requirements over and above payments of principal and
interest.

Commenters, including the joint submission, also suggest that excess PFC revenue be used to retire
existing PFC-backed bonds or to issue new bonds.

Other comments propose additional related uses for excess PFC revenue such as applying the excess
revenue to the Federal share of projects undertaken by the public agency or distributing the excess to
general aviation, small hub and non-hub commercial airports under AIP formula.

One commenter proposes that excess revenue be held in reserve without penalty or termination.

Final Rule: The final rule defines excess revenue in terms of approved PFC amounts in § 158.31,
as described above, and in a revision to the NPRM language on use of excess revenue. Under § 158.31,
the duration of authority to impose is tied to receipt of PFC revenue equal to allowable costs, not total
approved PFC revenue. Excess revenue is now defined in § 158.33 as revenue, plus accumulated interest
thereon, exceeding allowable project costs. When revenue collected to satisfy bond coverage requirements
creates excess revenue, that revenue may be used for approved projects.

A new paragraph (c) provides for the use of accumulated revenue received before authority to impose
a PFC lapsed due to failure to implement an approved project. In any case, excess PFC revenue must
be used on approved projects, including retirement of existing PFC-financed debt.

Under new paragraph (d), the public agency must, within 30 days after authority to impose the PFC
has terminated or expired, present to the FAA a plan for using unspent PFC revenue. If the public agency
does not present the plan, or the plan is unacceptable, the Administrator will start proceedings to offset
AIP entitlement funds under subpart E. The PFC statute authorizes offset of AIP entitlement funds as
one means to cure excess collections. Under this provision, PFC revenue cannot be held indefinitely without
penalty. To permit a public agency to do so would be contrary to the statutory intention that PFC revenue
be applied to projects that enhance the safety, capacity, security, and competitiveness of the national
air transportation system or that mitigate adverse noise effects of airport operation. The final rule does
not provide for use of excess PFC revenue as part of the Federal share of specific grant-eligible projects
or for redistribution to other airports. PFC revenues are local funds, not Federal funds. The FAA can
find no basis in the statute for distributing them to other airports or for applying them to the Federal
share of specific AIP projects. However, as discussed above, the FAA will start proceedings to offset
apportioned Federal financial assistance as provided by the statute if the public agency does not commit
to using the accumulated PFC revenue.
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other issuing carriers, of the requirement to collect and the effective date to begin collection. As proposed,
the effective date of the PFC would be no sooner than 30 days after notification.

Comments: Commenters suggest all notices of approval to impose PFC’s appear in the Federal Register.
These commenters also want some provision for notification for any subsequent amendment to the amount
of PFC collected. Commenters suggest that the public agency be required to give more than an “estimated”
charge expiration date, because public agencies would be unable to forecast the exact date to stop collecting
the PFC. Some commenters, including the joint submission, also want the FAA to set up and maintain
a PFC clearinghouse and publish a monthly report that would list any PFC’s approved in that month
and any relevant EAS information. Travel agents note the absence of specific requirements for notifying
the CRS vendors or travel agents, and suggest that FAA provide a mechanism for such notification.

Final Rule: Under the final rule, those carriers required to collect the PFC are provided notice of
collection levels, the total revenue to be collected and the charge effective date. This date must be at
least 60 days from the date the public agency notifies the carriers and must be on the first day of a month.
This should provide sufficient time for carriers to arrange collection procedures.

A public agency must notify the carriers required to collect the PFC of any amendment to the total
amount of PFC revenue being collected or the level of PFC imposed, and the word ‘‘proposed’ has been
added to “expiration date’ to recognize that this date is proposed. Each carrier will be responsible for
notifying its agents, including travel agents.

§ 158.45 Collection of PFC’s on tickets issued in the United States (Proposed: Collection of
PFC’s). This section as proposed contemplated that the issuing carrier, upon notification, would be
required to collect a PFC on all air travel tickets sold on or after the charge effective date. The ticket
would be required to show the PFC imposed at each airport and the total PFC paid by each passenger.
As required by statute, no PFC’s would be collected after the passenger has paid two charges on a one-
way trip (or two in each direction of a round trip) and no PFC may be collected when the passenger is
being provided air service for which essential air service (EAS) compensation is being paid. The NPRM
also stipulated a PF'C could not be collected when a passenger’s travel to an airport charging a PFC is
the result of an involuntary change in a passenger’s itinerary. All PF'C’s would be collected and remitted
by the issuing carrier as noted on the ticket, thus eliminating the need for interline settlements.

Comments: The issue drawing the most attention in the comments was the determination of one-way
and round trips for the purpose of determining which airports in a passenger’s itinerary are entitled to
receive PFC revenue. The joint submission recommends that PFC’s only be collected at the first four
airports where PFC’s are imposed without regard to whether the itinerary was a round trip. They argue
this is the simplest and least expensive way for the carriers to redesign their systems, and would also
be the least confusing to passengers. Recognizing that statutory requirements could prevent the adoption
of this proposal, the joint submission offers an alternative under which the PFC would be assessed at
the first two airports and the last two airports on a passenger’s itinerary at which a PFC is being imposed.
Although the second alternative presented is more costly than the first, the joint submission supports
the adoption of either of these alternatives.

Most commenters agree with the NPRM that, in the event of an involuntary change in a passenger’s
itinerary not requested by the passenger, the PFC’s should be remitted to the airports on the original
ticket itinerary. Conversely, for voluntary changes requested by the passenger, the commenters support
assessing the PFC. However, they recommend limiting refunds or new PFC’s to those cases in which
there is an adjustment made to the amount paid by the passenger.

Another major issue was the treatment of foreign carriers. The comments from individual foreign
carriers and from JATA request that foreign carriers be exempt from collecting and remitting PFC’s.
Commenters indicate that some countries prohibit the collection of foreign taxes. The PFC, they contend,
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initiated by a passenger that require an adjustment to the amount paid by the passenger are subject to
collection or refund of PF(C’s.

Each air travel ticket must show the total amount paid by the passenger for PFC’s and each airport
for which the PFC is collected. For each one-way trip, a PFC may only be collected for the first two
airports where PFC’s are imposed. For each round trip, a PFC will be collected only for enplanements
at the first two airports and the last two enplaning airports where PFC’s are imposed. This assures that
PFC’s will be collected from passengers on both directions of a round trip and not more than four charges
will be made.

The rule requires that no PFC can be collected from a passenger on any flight to an eligible point
on an air carrier that receives essential air service compensation on that route.

Carriers and their agents must stop collecting PFC'’s on the charge expiration date that is specified
in a notice from the public agency or as required by the Administrator.

The FAA has not included in this section any penalties for carriers for non-collection of PF(C’s. However,
carriers are subject to the same penalties for violations of this rule as for any other violation of FAA
regulations.

§ 158.47 Collection of PFC’s on tickets issued outside the U.S. (Proposed: No previous
section). This is a new section of the rule, created in response to the comments received from individual
foreign carriers and from IATA requesting special treatment for foreign carriers.

No foreign air carrier is required to collect 2 PFC on tickets written on its own imprinted ticket stock
unless it serves a point or points in the U.S. Under this section, an air carrier or foreign air carrier that
issues tickets outside the U.S. has three alternatives. 1) It may follow the procedures for tickets sold
in the U. S. as set forth in § 158.45. 2) It may collect the PFC’s for the passenger’s U.S. departure gateway
at the time of ticket issuance outside the U.S.; or 3) It may collect the PFC from the passenger at the
time the passenger is last enplaned in the U.S. Foreign and domestic carriers are given equal flexibility
for tickets issued outside the U.S.

If a carrier chooses not to follow the procedures in § 158.45, it is only required to collect PFC’s for
public agencies controlling the last airport at which the passenger is enplaned prior to departure from
the U.S. Some commenters complain that foreign air carriers would be unable to keep track of different
PFC levels and imposing airports. However, the FAA believes that no such burden exists at an airport
directly served by the carrier. Whenever the PFC is collected, the collecting carrier must give a written
indication, but not necessarily printed on the ticket, that such PFC has been paid. The same procedures
discussed in § 158.45 concerning changes in itinerary initiated by a passenger are also applicable in this
section.

Those air carriers and foreign air carriers that elect to collect the PFC at the time of issuance are
not required to make separate provision to collect PFC’s at the airport for tickets sold by other air carriers
or foreign air carriers or the agents of such carriers. While this will reduce PFC revenue received by
the passenger’s departure airport, the FAA believes it is not reasonable to require carriers to establish
two different PFC collection systems. Those carriers that collect the PFC at the gateway airport must
examine the ticket of each enplaning passenger and collect the PFC from any passenger whose ticket
does not indicate that the PFC was collected at the time of issuance. As in § 158.45, collected PFC’s
shall be distributed as indicated to the passenger, and collecting carriers and their agents shall stop collecting
the PFC on the charge expiration date included in a notice from the public agency or the Administrator.

§158.49 Handling of PFC’s (Proposed § 158.47) The NPRM proposed that each air carrier and
foreign air carrier responsible for collecting PFC’s would be required to account for PFC charges separately
in accordance with Generally Accepted Accounting Principles (GAAP).



invest in high-risk, high yield investments, and suggest that all PFC revenue be aggregated in separate
trust accounts with strict stipulations on the type of investments allowed. These commenters are particularly
concerned that, in the event of a carrier’s bankruptcy, PFC revenue would become subject to bankruptey
proceedings and the public agency would be denied access to the funds. Individual carriers, on the other
hand, indicate that such an accounting system would be an unnecessary and expensive administrative
burden.

The joint submission suggests that the carriers: 1) be allowed to commingle PFC revenue with other
revenue but treat PFC’s as trust assets of the public agencies in which the carriers hold only a possessory
interest and not an equitable interest; 2) be required to disclose the existence and amount of funds subject
to the PFC trust in any financial statements; and 3) be required to place PFC revenue in a separate trust
fund promptly if the carrier misses a payment or payments to the public agency without a satisfactory
justification to the Secretary. The joint submission also suggests that the Secretary may decide that it
is sufficient to issue a notice to the carrier to remit the revenue promptly and meet future payment deadlines
or face further action.

Final Rule: Instead of requiring the use of Generally Accepted Accounting Principles, the final rule
provides that collecting carriers must maintain their financial management systems in accordance with
the Department of Transportation’s Uniform System of Accounts and Reports, which are contained in
14 CFR Part 241. Those carriers not subject to Part 241 must establish and maintain an accounts payable
system to handle the PFC revenue.

The FAA adopted the commenters’ suggestion on how to handle the PFC revenue between collection
and remittance. The rule allows the carriers to commingle the PFC revenue with other sources of revenue,
but the carriers must regard the PFC revenue as trust funds held for the beneficial interest of the public
agencies imposing the PFC. This is revenue in which the carriers hold only a possessory and not an equitable
interest. The carriers must also disclose the existence and amount of these funds subject to the PFC trust
in any financial statements. The final rule does not impose investment requirements on PFC revenue.
Such a requirement would interject the Federal Government too deeply into management of local funds.
Moreover, the final rule provides for additional carrier compensation, thus reducing the likelihood of carriers
investing PFC revenue in risky high yield investments.

§ 158.51 Remittance of PFC’s. (Proposed: § 158.49). The NPRM proposed that revenue collected
by the issuing carrier or its agent within the first 15 days of a month would be remitted by the fifteenth
day of the following month. Revenue collected within the second half of the month would be remitted
by the end of the following month. Thus, an air carrier would be allowed to retain the PFC revenue for
a maximum of 45 days and funds would be remitted to the public agency twice a month.

Comments: Overwhelmingly, commenters think such remittance is excessive and overly burdensome.
Some individual airports support twice-monthly remittance and some individual carriers suggest quarterly
remittance. The joint submission recommends monthly remittance, 30 days after the end of the month
in which the PFC was collected.

Final Rule: The carriers shall submit the PFC revenue to the public agency on a monthly basis no
later than the last day of the following calendar month.

§ 158.53 Collection Compensation. The NPRM provided for carriers to retain any interest they may
earn on PFC revenue from time of collection to time of remittance as compensation for the administrative
costs associated with collecting, handling, and remitting PFC’s.

Comments: Most carriers claim that the float, expected to be about $0.03 per PFC, is inadequate to
cover their expected costs. Although total cost figures differed, they reflect a carrier’s level of automation
for administrative and accounting processes, with the most automated carriers incurring the greatest



should be adequate to cover the administrative costs of PFC’s. The joint submission agrees that the float
would not be adequate compensation but could not agree on or recommend an appropriate level of
compensation. )

Final Rule: The quantitative data submitted to the docket was examined to determine the average
necessary and reasonable costs necessary to compensate the industry. The FAA also attempted to adjust
the carriers’ cost estimates to reflect the requirements of the final rule. The data reveal variation from
carrier to carrier. For example, carriers with the most complete automation of the ticketing and revenue
accounting functions generally projected higher start-up costs than those with less automation. However,
the operating costs of the more fully automated carriers are projected to be lower.

The statute requires collection compensation to reflect carriers’ average costs. By definition, such
an average cost figure will not fully reflect all of the variation among individual carriers. However, the
FAA has carefully reviewed the data available and is satisfied that collection compensation provided in
the final rule is a reasonable assessment of carriers’ average costs based on that data. In addition to
retaining the interest it may earn on PFC revenue from time of collection to time of remittance, the
collecting carrier will be entitled to retain $0.12 of each PFC remitted on or before June 28, 1994,
Thereafter, air carriers will be entitled to retain $0.08 of each PFC. The higher compensation in the early
years of the program is intended to allow carriers to recoup start-up costs in a more timely fashion. The
FAA encourages cooperative efforts among representatives of airports and air carriers to ascertain any
future need for changes to this compensation level. We are particularly interested in methods for
determining the appropriate fee without extensive ratemaking-type analysis by the FAA.

Subpart D

Subpart D specifies requirements for reporting, recordkeeping and auditing by the collecting carrier
and the public agency. This subpart has been revised to minimize requirements while providing adequate
information to protect each party.

§ 158.63 Reporting requirements: public agency. As proposed, this section would have required
each public agency to report within 30 days of work beginning on a project and any substantial deviation
from the estimated project schedule. It also proposed reporting costs and the agency’s proposed corrective
action, 60 days advance notice of project completion and receipt of 90% of total PFC revenue.

Comments: A number of commenters state it is impossible to know precisely 60 days in advance when
project completion would occur and want the FAA to define “substantial deviation from the estimated
project schedule.” Many comments, including the joint submission, claim the reporting requirements are
burdensome and recommend public agencies be required instead to submit regular progress reports or
quarterly reports to the carriers. Two commenters recommend the public agency report any changes in
its aircraft operating rules as they apply to the use of Stage 2 equipment. The later is a reference to
requirements in the Airport Noise and Capacity Act of 1990 to local restrictions on the operation of Stage
2 and Stage 3 aircraft. See the FAA’s NPRM (56FR 8644; February 28, 1991).

Final Rule: The public agency will provide quarterly reports to carriers collecting PFC’s for the public
agency, with a copy submitted to the appropriate FAA Airports office. The report will include PFC revenue
received from collecting carriers, interest and expenditures for the quarter and cumulatively, current
project schedule and the amount committed for use on projects already approved. The commenters believe
the quarterly report will provide the carriers and the FAA with the sufficient information for oversight
of PFC revenue. This section also includes a new requirement for airports enplaning 0.25 percent or more
of the total annual enplanements. The public agency controlling such an airport must provide FAA with
an estimate of PFC revenue to be collected in the next fiscal year. This must be done by August 1st of
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agency to file quarterly reports to the public agency, unless otherwise agreed. The reports are to provide
an accounting of funds collected and funds remitted to the public agency. The reports were to identify,
by airport and air carrier, the total passengers enplaned, the passengers exempt from collection because
of the EAS limitation (§ 158.9), limitations per one-way trip (§ 158.11), limitations regarding involuntary
change in itinerary, and the number who were exempt due to purchase of tickets before the charge effective
date. The report was also to identify any PFC’s collected and remitted, but subsequently refunded to
passengers due to changes in itinerary initiated by passengers.

Comments: Most commenters support the concept of quarterly reports, but several recommend monthly
reports to accompany remittance of PFC revenue to the public agency. A number of commenters state
the report needs to show only the amount of PFC’s collected, the amount refunded, and the amount
reimbursed. Carriers state that it would be nearly impossible to reconcile monthly passenger enplanements
and revenue. One carrier states that only by collecting itinerary information from all passengers would
a carrier be able to identify the enplaned passengers exempt from the PFC, and that, today, carriers
collect complete itinerary data for only 10 percent of passenger itineraries. Some commenters recommend
relaxed requirements for foreign carriers, and others recommend an annual report for carriers carrying
a limited number of PFC passengers.

Final Rule: The reporting requirement has been simplified. Unless otherwise agreed to by the collecting
carrier and the public agency, reports will be required to include the collecting carrier and airport involved,
the total PFC revenue collected, the total amount of PFC revenue refunded to passengers, and the amount
of revenue withheld by collecting carriers from the 12-cent or 8-cent fee for compensation and the total
amount remitted to the public agency. The carrier does not have to report earnings from interest gained
on PFC revenue between collection and remittance to the public agency. The FAA believes that the revised
reporting requirements are not burdensome, will provide public agencies with necessary information in
a timely fashion, and should be required of all carriers collecting a PFC.

§158.67 Recordkeeping and auditing: public agency. 'As proposed, this section would have required
that each public agency keep unliquidated PFC revenue on deposit in an interest-bearing account. Revenue
and interest earned was to be used to pay the allowable costs of the PFC-funded project. The public agency
would have been required to establish and maintain for each approved application, a separate accounting
record including revenue received and amounts expended on the project. Each public agency would have
been required to provide for an independent audit at least annually of each project.

Comments: A number of commenters state that while airports should be required to account for PFC
revenue separately, they should not be required to segregate those revenue in separate accounts. The
consensus of comments is that it would be unnecessarily onerous to require independent audits for each
PFC funded project. Many commenters believe the auditing requirements are too burdensome and costly
and recommend that the public agency be allowed to provide for an audit under the Single Agency Audit
Act as used for AIP projects, allowing for a combined audit for all PFC projects at the airport. Public
agencies also want to recover auditing costs of PFC revenue as a part of the project cost. One commenter
questions the purpose for requiring the public agency to provide copies of its audits to air carriers upon
request. A number of commenters request that the term “unliquidated PFC revenue” be defined.

Final Rule: The final rule continues the requirement to keep any unliquidated PFC revenue on deposit
in an interest bearing account, but adds that it may be deposited in other interest-bearing investment
instruments used by the public agency’s airport capital fund. Thus, PFC revenue may be commingled
with other public agency airport capital funds. While a segregated PFC account is not required by the
rule, an amount equal to the PFC revenue remitted by carriers and any interest earned must be retained
in an airport’s capital account until used on an approved project.



being properly used and adequately accounted for. Air carriers must also provide puf;lic ager;cies'with
a copy of their audits upon request. Public agencies can recover auditing costs of PFC revenue as a part
of the allowable project cost. The term “unliquidated PFC revenue” has been defined in subpart A.

§ 158.69 Recordkeeping and auditing: collecting carrier. (Proposed: Recordkeepping and auditing:
issuing carrier.) As proposed, this section would have required that issuing carriers establish and maintain
for each public agency for which they collect a PFC an accounting record of PFC revenue collected, remitted
and refunded. The accounting record was to identify the airport and carriers on which passengers were
enplaned at the airport. Carriers were required to provide an independent audit of the PFC account annually
and provide copies to each public agency upon request.

Comments: Carriers comments recommend that the amount of PFC revenue collected be recorded
by airport and not include enplanement data by airline. A few commenters recommend allowing carriers
to aggregate all airport accounts with fewer than 100 passengers per year into a single account. The
general consensus of the carriers’ request on audits is that the requirement be limited to focusing on
whether the proper procedures are in place to ensure that the best effort is made to remit and report
the fees due. A number of commenters object to the requirement for annual independent audits, because
it would require a significant amount of work and expense. They recommend that the audit cover the
PFC account of the carrier and not be a separate audit for each public agency for which the carrier collects
a PFC. Smaller carriers and foreign carriers seek relaxed audit standards, with foreign carriers stating
that the audit requirement would be difficult to enforce outside the U.S.

Final Rule: Both recordkeeping and audit requirements have been revised as a result of the comments.
All carriers are required to establish and maintain for each public agency for which they collect a PFC
an accounting record of PFC revenue collected, remitted, and refunded, and the compensation retained
from the 12-cent or 8-cent fee. As recommended in the comments, the record must identify the airport
at which a passenger actually enplanes but there is no requirement to identify the carrier transporting
the passenger.

The rule requires that a procedural audit be performed by an accredited independent public accountant
who shall express an opinion of fairness and reasonableness of the carrier’s process for accounting,
collecting, holding, and remitting PFC revenue. The opinion would also address whether the quarterly
reports required in § 158.65 fairly represent the net transactions of the PFC account. The audit is for
the PFC account of the carrier; the rule does not require a separate audit for each public agency for which
the carrier collects a PFC. The audit would only apply to PFC revenue once it has been paid to the carrier,
either by the passenger or by an agent of the carrier. The rule does not require carriers with fewer than
50,000 PFC passengers a year to perform an audit, because the cost of the audit could exceed the carrier’s
collection fee. In those cases where an audit may be necessary for those carriers not providing an audit,
it would be performed by the Administrator, the Secretary, or the Comptroller General as provided in
§ 158.71. Upon request, a copy of the audit must be provided to the public agency for which a PFC is
collected.

§ 158.71 Federal oversight. (Proposed: Federal recordkeeping and auditing oversight) As
proposed, this section provided for periodic audit and/or review of the collection and remittance of PFC
revenue by carriers and of the use of PFC revenue by public agencies. Audits and reviews could be
performed by the Administrator, the Secretary, or the Comptroller General to ensure compliance with
this regulation.

Comments: Commenters generally did not object to the proposed requirements in the NPRM. One
airport comments that any requirement beyond an independent audit is an inefficient use of government
and industry resources.
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§ 158.83 Informal resolution. (New Section) The NPRM proposed that the Administrator may enter
into informal resolution with the public agency if, after review under § 158.71, there were concerns that
PFC revenue was not being used in accordance with this regulation or with section 1113(e) of the FA
Act. Under the final rule informal resolution will be attempted in each case.

Comments: Carrier comments generally support the proposed termination process but a number of
commenters from airports and financial institutions express concern about the Administrator’s ability
to terminate PFC collection. According to the commenters, the ability to terminate could complicate the
use of bonds backed by PFC revenue. These comments claim the perceived risk of termination would
require bonds to be issued at higher rates of interest. Commenters recommend limiting the ability of
the Administrator to terminate PFC’s, including a requirement of informal resolution, before a more formal
process is instituted.

Final rule: The final rule requires the Administrator undertake informal resolution with the public
agency to attempt to solve any concerns before a formal process is begun. Other changes in the termination
procedure made in response to public agency and financial market concerns are discussed below.

§158.85 Termination of authority to impose PFC’s. (Proposed § 158.83). If informal resolution
was not successful, the NPRM proposed a process to begin proceedings to terminate PFC authority. The
Administrator was required to publish a notice of proposed termination in the Federal Register, including
the basis for the proposed action, and any corrective action the public agency could take. The proposed
date for comments and corrective action would have been 30 days after the notice. If requested by the
public agency, a hearing would have been held prior to the Administrator’s final decision. The Administrator
would then publish a notice of the final decision in the Federal Register. The decision could be to terminate
the authority to impose a PFC in whole or in part or to allow full continued authority.

Comments: Airports and financial institutions are concerned with the uncertainty associated with FAA’s
unilateral ability to terminate PFC authority. Airports state that the uncertainty would result in greater
debt costs, ultimately resulting in higher project costs. Representatives of the financial community question
the ability to finance a bond if PFC authority is terminated. These commenters argue that continuity
of PFC revenue pledged against debt service is essential, and termination should occur only after all other
courses of action have been exhausted including AIP offset. If termination is required, it should come
only after informal resolution as well as a public hearing, with specific time frames for each step of the
process. Some commenters suggest PFC authority should not be terminated if PFC revenue is pledged
to a bond until the bond is liquidated. Some commenters recommend disapproval of future amendments
or authority to impose new PFC’s rather than termination. A number of commenters also recommended
this section include termination for violation of Sections 9304(e) and 9307 of the Airport Noise and Capacity
Act.

Final rule: The final rule retains the Administrator’s ability to terminate PFC authority. This authority
is provided for in the statute. However, the process has been revised significantly to assure all parties
that every effort would be made to resolve a problem before formal termination. A process that will last
a minimum of 130 days is required before the Administrator can terminate PFC authority. In addition
to a mandatory attempt at informal resolution as provided in § 158.83, the rule continues to require the
Administrator to publish a notice of proposed termination, but allows for no less than 60 days rather
than 30 for corrective action. If corrective action is not taken, the Administrator will provide the public
agency with an opportunity to be heard. This hearing will be in a form and manner appropriate to the
circumstances, and will occur after at least 30 days following a second notice in the Federal Register.
The Administrator will then publish a third notice in the Federal Register of the final decision, and any
prescribed corrective action that is still possible. If corrective action is still possible, the public agency
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Comments: As discussed earlier, many commenters believe AIP funds should be reduced rather than
allow the Administrator to terminate PFC authority. An industry group commented that FAA should
not be able to reduce future AIP funds without a public hearing.

Final Rule: The final rule retains the Administrator’s ability to offset AIP funds if PFC revenue are
not used appropriately rather than terminate PFC authority. However, the FAA does not believe the
ability to reduce AIP funds alone in place of termination would be adequate. PFC revenue could greatly
exceed AIP funds, reducing the incentive for a public agency to take corrective action. In addition, the
Administrator may have to wait for up to a year to reduce any AIP funds if the airport has already received
its funds for the year. The statute, and therefore this rule, does not require a public hearing before such
AIP offset. However, the public agency is likely to have had a hearing through the termination process.

Subpart F

Subpart F specifies how funds apportioned under the Airport Improvement Program would be reduced
to public agencies controlling certain large and medium airports imposing a PFC, and the procedure for
implementing such reductions.

§158.93 Public agencies subject to reduction. Section 9111 of the statute requires that funds
apportioned under Section 507(a)(1) of the Airport and Airway Improvement Act of 1982, be reduced
at commercial service airports imposing a PFC and enplaning 0.25 percent or more of total annual
enplanements in the United States. There are currently 71 airports in this category. Apportionments
for all other commercial service airports would not be reduced.

As proposed, the apportionment would be reduced on an airport-by-airport basis rather than on the
amount apportioned to a public agency for all airports controlled by the agency. If a public agency controlled
more than one airport, the reduction in apportionments would be calculated separately for each airport.

Comments: Commenters point out that only passenger entitlement funds, and not cargo or state
apportionments, should be reduced in return for authority to impose a PFC. ’

Fiinal Rule: No changes were made in this section because the NPRM was clear in stating that funds
apportioned under Section 507(af1) of the AAIA would be reduced. That section applies only to
apportionments to primary airports based on passenger counts.

§ 158.95 Implementation of reduction. The NPRM provided for apportionments to be reduced at
large and medium hubs in the fiscal year following the date of PFC application approval. The apportionment
in the fiscal year of approval would not be reduced. The amount of the reduction would have equaled
50 percent of the PFC revenue forecast for the fiscal year. However, a public agency would not lose more
than 50 percent of its apportioned funds and the annual calculation of AIP apportioned amounts would
have reflected the reductions caused by PFC revenue.

The NPRM proposed adjustments in reductions to reflect actual results should forecasts prove
inaccurate or should the charge expiration date change. The adjustment would occur in the apportionment
calculation for the following year, except the total reduction would not exceed 50 percent of the otherwise
apportioned amounts.

Comments: Several commenters suggest apportionment funds not available to the primary airport
be granted to airports within the same general area or the same state. Other comments propose a hearing
be held before any reductions in apportionments are made. One comment objects to the fact that
apportionment would not be reduced in the same year as approval is granted to impose a PFC.
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The NPRM included a list of 12 numbered assurances to which a public agency would have been required
to agree for approval of a PFC application. The assurances addressed a number of issues, ranging from
the public agency’s authority to impose a PFC to restrictions on airport rates, fees and charges. The
FAA intended them to function much like conditions of approval. The use of assurances was proposed
because of public agency familiarity with the use of assurances under the AIP. The assurances were intended
to ensure that implementation of approved PFC projects would be consistent with the PFC statute and
this regulation and that approval of the use of PFC revenue would not conflict with- other FAA
responsibilities related to airports.

The proposed assurances generated numerous comments. A few commenters suggest assurances are
unnecessary, while several others believe the assurances should only include those directly referenced
in the PFC legislation. Other commenters propose deletion or modification of specific assurances. Other
comments request additional assurances on a variety of topics ranging from procedures for consultant
selection to compliance with sections 9304 and 9307 of the ANCA.

The final rule retains the requirement for signed public agency assurances as part of the application
process. This approach has worked well in the AIP context, and is consistent with the statutory authority
to impose establish terms and conditions for approval. However, the FAA has modified a number of the
individual assurances and deleted some in response to the comments. In addition, one new assurance
has been added. The FAA’s intent in the final rule has been to limit the assurances to subjects directly
related to compliance with the PFC statute and this regulation, or to the safe and efficient use of the
national airspace. The FAA agrees with the views expressed in many comments that the PFC regulation
or assurances should not be used to address wholly unrelated airport practices.

For ease of understanding, each assurance proposed in the NPRM is discussed separately and identified
by the assurance number listed in the NPRM. The final assurance number and reference is also given.
Following this discussion, new assurances are addressed.

Assurance No. 1 Responsibllity and Authority of Public Agency. (Proposed Assurance No. 2)

As proposed, the public agency would certify through this assurance that it has legal authority to
impose a PFC and carry out a project, that the governing body has properly authorized the filing of the
application, and that the official submitting the application has been authorized to provide such additional
information as may be required.

Some commenters believe it unnecessary to assure that future requirements for information will be
complied with.

The final rule omits the reference to providing additional information. The regulation allows the
Administrator to request this information without a separate assurance.

Assurance No. 2 Compliance with 14 CFR. (Proposed: Assurance No. 1)
As proposed, the public agency would agree to comply with the PFC regulation through this assurance.
The assurance is unchanged in the final rule.

Assurance No. 3 Compliance with local law and regulations.

As proposed, this assurance would have required the public agency to certify that it has complied
with applicable local laws and regulations. In the final rule, the wording has been modified to allow a
public agency to certify prospectively that it will comply. The latter assurance would be made in the case
of an application for authority to impose a PFC when project implementation is not imminent.

Proposed Assurance No. 4 Fund availability (Deleted).

As proposed, this assurance would have required the public agency to certify it had funds to pay for
the non-PFC share of project costs and to pay for operations and maintenance of the project. Many
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eliminated. However, as revised, this assurance requires public agencies to have approved environmental
and airspace studies and an approved ALP before using PFC revenue to implement a project. The assurance
is particularly applicable when a public agency has received authority to impose a PFC without concurrent
authority to use revenue. It provides'additional notice to the public agency on the limits of its authority
to use PFC revenue without obtaining necessary Federal approvals and provides a means for the public
agency to expressly acknowledge those limitations.

Proposed Assurance No. 6 Safety and security prerequisites (Deleted).

As proposed, this assurance would have required the public agency to commit to provide all safety
and security equipment required by regulation at each of the airports under its control before imposing
a PFC.

Some commenters suggest the deletion of Assurance 6 or at least rewriting it to require airports
to meet current standards, not just minimum regulations.

This assurance has been deleted from the final rule. The FAA encourages public agencies to focus
their use of PFC revenue, AIP grants and other funding sources on projects to improve airport safety
and security, whether by construction or acquisition of up-to-date facilities and equipment. However, the
FAA recognizes PFC revenue is local money and that under the statute PFC revenue may be used to
finance projects that accomplish a number of objectives. The assurance has been deleted so as not to
interfere with the flexibility provided by statute.

Assurance No. 5 Nonexclusivity of contractual agreements. (Proposed Assurance No. 7).

As proposed, this assurance required the public agency to commit not to enter into long-term exclusive
lease and use agreements for PFC-financed projects. The assurance also would have specified that such
leases not preclude the funding, developing or assigning of new PFC-financed capacity. This assurance
was intended to carry out the statutory prohibitions on such long-term leases and lease agreements.

As discussed above, some commenters argue for prohibiting all exclusive lease and use agreements.
However, the statute itself prohibits exclusive agreements only when they are long-term. Therefore, this
assurance is unchanged in the final rule.

Assurance No. 6 Carryover provision. (Proposed Assurance No. 8a).

As proposed, this assurance would have required the public agency to refrain from entering into 2
lease or use agreement for PFC-financed facilities that would automatically extend the term of the
agreement in preference to a potentially competing carrier trying to negotiate for the use of those facilities.
It was proposed to ensure lease and use agreements did not operate to limit the procompetitive effects
of new facilities. In particular, it was intended to prevent short-term leases from effectively becoming
long-term leases during extended negotiations with carriers over lease renewals. The proposed provision
was part of a two-element assurance on competitive access.

The FAA did not receive significant comment on this element of proposed assurance 8. It is retained
without change in the final rule, but it has been designated as a separate assurance to facilitate a clearer
understanding of the requirement.

Assurance No. 7 Competitive access. (Proposed Assurance 8b).

As proposed, this assurance would have required a public agency to commit that any agreement for
the use of a PFC-financed facility would prevent the carrier from using the PFC-financed facility if that
carrier’s existing exclusive-use facilities were not fully utilized or were not made available to other carriers.

Some commenters ask for a better definition of “fully utilized.” Others ask that the assurance be
deleted altogether.
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rates and charges. 1) It would not treat PFC revenue as airport revenue when establishing a rate, fee
or charge pursuant to contracts with carriers; 2) It would not include in the airport’s rate base, for purposes
of establishing rates, fees or charges, that portion of the capital costs of projects funded by PFC revenue;
3) It would not charge less for exclusive- or preferential-use terminal facilities, including gates, financed
with PFC revenue than it charges for similar facilities financed by other means. This assurance was intended
to conform to statutory requirements for public agency policies on rates, fees and charges if a PFC is
imposed.

Some commenters ask for clarification of this assurance. They noted a potential conflict between the
language of the second and third provision. The language of the third provision has been modified to
indicate that it is applicable, notwithstanding the limitation provided in the preceding paragraph.

Assurance No. 9 Standards and specifications. (Proposed Assurance No. 10).

As proposed, this assurance would have required the public agency to commit to follow design,
construction and equipment standards and specifications contained in FAA advisory-circulars in effect
on the application date. It was proposed to help ensure system-wide uniformity in the design and
construction of airports.

Comments on this assurance range from proposals for complete deletion to modification of the assurance
to permit use of state or local specifications and standards. One commenter requests using standards
and specifications exceeding the FAA’s.

The assurance is retained in the final rule with some modification. The FAA has concluded that the
assurance is appropriate to further the objective of system-wide uniformity. The FAA will interpret the
assurance to require that minimum standards be met, but not to preclude airports from exceeding these
requirements where local policies call for such.

The advisory circulars covered by the assurance will be only those related to design, construction
and equipment standards and specifications and will not include those related to such other areas as planning
or consultant selection. Considering that PFC revenue is local money, the FAA has determined not to
require compliance with standards that do not directly relate to achieving uniformity in airport design
and construction. The FAA will develop and make available a list of the applicable advisory circulars.

The assurance has been changed to indicate that a project is to be carried out in accordance with
standards and specifications in effect on the date of project approval rather than on the date of application
submission, This change is necessary to accommodate the new provision in the rule that permits a public
agency to apply for approval only to impose a PFC. In addition, the title has been changed to more
accurately reflect the contents of the assurance.

Assurance No. 10 Recordkeeping and audit. (Proposed Assurance No. 11)

As proposed, this assurance would have required the public agency to commit to maintain an accounting
record until 3 years after completion of a project or as long as PFC revenue is collected to finance the
project. It was intended to help ensure that adequate financial records would be available to the
Administrator throughout the period a PFC is imposed.

Some commenters suggest accounting records under this assurance be kept until the completion of
the project, not for the duration of the PFC.

The assurance is modified in the final rule to require retention of records only for 3 years after
completion of the project. Once the project is completed and its final costs are known, the public agency’s
compliance with the periodic reporting and auditing requirements should provide sufficient information
to the FAA. A separate accounting record would be unnecessary.



01 the comments. Under the assurance, the pubiiC agency must acknowledage that 1t understands that
provisions of the Airport Noise and Capacity Act require the Administrator to terminate authority to
impose a PFC if the Administrator finds the public agency to be in violation of those provisions.

The assurance is intended to provide additional notice to the public agency of the link between
compliance with the noise statute and the continued authority to impose a PFC. It also provides a ready
means for the public agency to confirm it understands that linkage.

MISCELLANEOUS ISSUES:

Tax Status of PFC’s.

Seven respondents requested clarification of tax status of PFC’s. All state that the PFC charges should
not be subject to the 10 percent ticket tax, because PFC’s are not part of the fare. The FAA agrees with
this interpretation; however, the FAA had not been able to obtain a definitive interpretation from the
Federal offices responsible for administering the tax.

Application of Department Policy on Price Advertising

To alleviate uncertainty about the application of the Department’s price advertising policy to PFC’s,
the NPRM indicated that the Department tentatively had decided to allow carriers to state separately
that ‘““up to $12 per round trip in local airport charges may be collected in addition to the advertised price”
in order to satisfy 14 CFR § 399.84. The FAA received no negative comments on this issue. The Department
has advised the FAA that it will make final its tentative decision.

. Paperwork Reduction Act

The recordkeeping and reporting requirements contained in this rule have been submitted to the Office
of Management and Budget (OMB) for approval. The information collection requirements in this rule will
become effective when they are approved by OMB.

Environmental Issues

The FAA tentatively concluded in the NPRM that issuance of this final rule would not be a major
Federal action significantly affecting the quality of the human environment within the meaning of NEPA.
A final environmental assessment has concluded that issuance of this rule is not a major Federal action
significantly affecting the quality of the human environment within the meaning of NEPA. A copy of
this assessment has been placed in the docket.

Regulatory Evaluation Summary

This summary discusses the anticipated benefits and costs associated with implementing this final
rule, which is based on Section 9110 of the Aviation Safety and Capacity Expansion Act of 1990 (the
Act). The regulatory evaluation contained in the docket provides more detail on the economic consequences
of this regulatory action. In addition to a summary of the regulatory evaluation, this summary also contains
the regulatory flexibility determination required by the Regulatory Flexibility Act and an International
Trade Impact assessment. It is available for review in the docket.

Executive Order 12291, dated February 17, 1981, directs Federal agencies to promulgate new regu-
lations or modify existing regulations only if potential benefits to society for each regulatory change out-
weigh potential costs. The order also requires the preparation of a regulatory impact analysis of all “major”
rules except those responding to emergency situations or other narrowly defined exigencies. A “major”
rule is one that is likely to result in an effect on the economy of $100 million or more; a2 major increase
in costs or prices for consumers or for individual industries, government entities, or regions; or a signifi-
cant adverse effect on competition, employment, or other significant determinants of economic growth.
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This evaluation examines the impact of a final rule under which the FAA allows public agencies that
control airports to impose PFC’s. The rule requires that the air carriers collect these charges and remit
them to public agencies that control commercial service airports. PFC revenue may be used to fund
investments in various types of eligible projects.

A recent survey of airports indicated that total public spendmg on capital improvements, including
items not eligible for Federal aid, was $4.5 billion in 1989. (The FAA and others have estimated that
future investment needs for airport expansion, including work not eligible for Federal grants, will continue
at that level or more for the next 5 to 10 years.) PFC revenue of $1 billion per year could, therefore,
finance 20 to 25 percent more in airport capital investment. The benefits and costs of these projects are
discussed below.

Capacity Expansion. A major purpose for which PFC revenue may be used is the expansion of airport
capacity on both airside and landside. Such investments can be expected to reduce airport delays. Some
indication of the magnitude of the potential savings can be derived by noting that, for 1987, the total
airside delay costs associated with the 100 largest airports in the U.S. have been estimated to be on the
order of $11 billion. Landside delays, including those associated with on-airport roads and terminals would
add significantly to the total of airport-related delays that were experienced.

A significant investment of PFC revenue for capacity expansion can be assumed to reduce airport-
associated delay time. The benefits of capacity expansion vary with specific projects, but computer
simulations for airport capacity planners have consistently shown very favorable benefit to cost ratios
for major projects such as new runways. For example, if 20 percent of the estimated airport investments
(about $1 billion per year) were to reduce passenger airport delays by 10 percent, the value of time savings
would be about $1.1 billion per year and the PFC-funded projects would yield benefits in excess of costs.
Further, it is likely that the delay reductions from funding 20 percent of the desired investments would
be in excess of 10 percent of current delays for two reasons. (1) Airport operators would have an incentive
to make the best use of their new revenue by selecting as their investments the projects that have the
greatest incremental benefits for the funds spent. (2) A large amount of this development will probably
occur at the busiest airports, which are also the most congested and in greatest need of expansion.

Noise Mitigation. The FAA estimates that approximately $1.8 billion will be spent for noise mitigation
or other environmental projects over the next 10 years. PFC revenue could be used to fund these noise
mitigation projects. Like delays, noise impacts most often occur at the busiest airports.-For example,
57 percent of the cost of noise mitigation projects planned over the next 10 years is concentrated at the
29 busiest primary airports.

When PFC’s fund projects that benefit noise-impacted individuals, the investment (e.g., for
soundproofing of existing structures or the purchase of impacted real estate) can be thought of as
compensation to those individuals who have incurred an indirect cost of air travel. By financing these
projects, travelers who pay PFC’s are, in effect, reducing a subsidy that has been—or would otherwise
be—involuntarily provided to them by noise-impacted individuals. Whether the avoided costs of noise
pollution are less than the costs incurred for abatement can be estimated only on a case-by-case basis.
To the extent that noise mitigation expenditures respond to expressed public concerns, there is an incentive
to give priority to the projects that yield the greatest net benefits.

The availability of substantial PFC revenue is expected to facilitate investments in noise mitigation
projects. Detailed benefit/cost analyses are problematical, however, because of the difficulty of fully
expressing benefits in monetary terms. Individual projects, however, are carefully developed, analyzed,
and discussed by public agencies and noise-impacted individuals to produce projects that address serious
public concerns.
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in cases where the new entrant is able to provide substantial competition with incumbent carriers.

In the event that the use of PFC revenue, for instance for the construction of gates, results in enhanced
competition and lower air fares at an airport, air carriers may suffer a reduction in profits. However,
if the resulting lower prices result in a reduction in profits, much of the loss in profits is likely to become
a benefit that is transferred to passengers. In addition, there may be a higher level of travel service provided
so that the combined consumers’ and producers’ surplus for the airport would be increased.

Funds Shifted to Smaller Airports. Section 9111 of the Act requires that sponsors of airports that
annually have more than 0.25 percent or more of total annual enplanements in the U.S. will have their
Airport Improvement Program entitlement funds reduced by 50 percent of their projected PFC revenue—
up to 50 percent of this entitlement. The funds released from entitlements to these large and medium
hub airports are to be used under Section 9112 of the Act as follows: 25 percent for a discretionary fund
of which half is for small hub airports and 75 percent for a Small Airports Fund for use by general aviation
airports and nonhub commerecial service airports. It may be argued that the overall national airspace system
is improved by 1) the increased capacity at larger airports and 2) increased capacity at smaller airports
that would be unlikely to occur in the absence of the diversion of entitlement funds from larger to smaller
airports. Sponsors of smaller airports may be unable to finance substantially improved facilities from
funds raised at their airports in the absence of funds from outside sources. However, improvements at
smaller airports may yield benefits through improved operations at nearby larger airports that the small

airport operators are unable to fully capture through increased fees and charges. This can occur because
reduced congestion at larger airports may result from the diversion of general aviation traffic to the smaller
fields.

Handling of PFC Revenue and Compensation for these Costs.

Under §§ 158.51 and 158.53 of the rule, carriers are to be compensated for handling PFC’s through
the retention of a fixed fee per PFC plus earnings on the revenue “float” for the PFC’s that they collect.
The fixed fee is set at $0.12 per PFC for the first 3 years after the effective date of the rule, in order
to provide compensation not only for collecting, handling, and remitting the revenue, but for the cost
of establishing the system that carries out these functions. This fixed fee drops to $0.08 per PFC after
3 years. The amount of interest accrued annually on an account held by a carrier for payment to an airport
will equal the applicable annual interest rate multiplied by the average balance held by the carrier. The
average balance held by a carrier for payment to public agencies will depend on the total fee revenue
collected by the carrier, the payment schedule, and the applicable fixed fee. For example, with revenue
of $1 billion per year, if the applicable interest rate (or earnings on the balance held) were 10 percent,
and the payment schedule were as specified in the rule (in which revenue collected during each month
are paid to the airports at the end of the month after the end of each month of collection) annual earnings
on the float could be approximately $12 million.

It is noted that, should $1 billion per year be collected in $3 PFC’s, 333 million PFC’s would be handled.
With earnings on the float of approximately $12 million per year, interest earnings would be on the order
of $0.036 per PFC collected. Under these assumptions, compensation per $3 PFC collected would be
approximately $0.156 during the initial 3-year period and $0.116 thereafter.

The FAA has attempted to structure the rule so as to achieve maximum cost effectiveness in
administration (i.e., in ticketing collection burdens, as well as reporting, recordkeeping and auditing
requirements). For example, it is specified in Subpart C that all PFC’s be collected and remitted by the
issuing carrier, thus eliminating interline settlements. :

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980 was enacted by Congress to ensure that small entities are
not unnecessarily or disproportionately burdened by Government regulations. This Act requires a



of the rule, which requires at least annual audits only for collecting carriers that collect more than 50,000
PFC’s annually. This level of PFC collection implies compensation for PFC collection on the order of
$5,800 to $7,800 per year. Further protection against PFC collection burden is given by § 158.11, which
provides that “a public agency may request that collection of PFC’s by any class of air carriers or foreign
air carriers not be required, if the number of passengers enplaned by the carriers in the class constitute
no more than 1 percent of the total number of passengers enplaned annually at the airport at which the
PFC is imposed.” The conclusion is that the imposition of PFC’s will not have a significant economic
impact, either detrimental or beneficial, on a substantial number of small entities.

The impact of PFC administration costs on small airports is not believed to be a problem, since PFC’s
are to be initiated by public agencies that control airports. These agencies are assumed to assess a PFC
only if they have reason to expect that the revenue collected will be in excess of the costs of estabhshlng
the charge and managing the revenue that results.

Trade Impact Assessment

The provisions of this rule are expected to have little or no impact on trade for both U.S, firms (including
air carriers) doing business in foreign countries and foreign firms (including air carriers) doing business
in the United States. PFC’s are not likely to cause a significant increase in costs for most international
travel. It is noted that the $3 per airport limitation on PFC’s per enplaned passenger and the generally
higher cost per ticket for international travel to or from the United States than for domestic travel make
PFC’s imposed on international travel a smaller proportion of the cost of international travel than domestic
travel. Although PFC’s will raise the amounts paid for tickets for international travel, in many cases,
the airport capacity improvements financed with the resulting revenue may result in improvements in
the amenities afforded travelers. These improvements may include reduced delay that is made possible
by increased airport capacity that more than compensates passengers for the cost of the PFC. In addition,
while the rule permits carriers to limit collection to the last airport at which a passenger enplanes before
departing from the U.S. when a ticket is issued outside the U.S., this provision applies equally to air carriers
and foreign air carriers. Likewise, for tickets issued in the U.S., the rule imposes the same requirements
on foreign air carriers.

Federalism Implications

The regulations implement a new statute that authorizes state and local public agencies that control
commercial service airports to impose PFC’s at their airports. While the imposition of PFC’s would be
a local decision, the statute imposes Federal requirements on the airport operator (e.g., the local consultation
requirement) and requires Federal oversight (through the approval and audit provisions).

The provisions of the regulations are intended to impose on state and local agencies the minimum
restrictions and requirements that are mandated by the statute, including the Federal oversight role
contemplated by the PFC statute and other legislation or regulations that would pertain to a PFC-financed
project (e.g., environmental requirements).

The regulations proposed herein would not have substantial direct effects on the states, on the
relationship between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. Therefore, in accordance with Executive Order
13612, it is determined that this rule will not have sufﬁclent federalism implications to warrant the
preparation of a Federalism Assessment.

Conclusion

For reasons discussed in the preamble, and based on the findings in the Regulatory Flexibility
Determination and the International Trade Impact Analysis, the FAA has determined that this final rule
is not major under Executive Order 12291. This rule is considered significant under DOT Regulatory
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the procedures for reducing funds apportioned
under section 507(a) of the Airport and Airway
Improvement Act of 1982, as amended (49 U.S.C.
App. 2206(a)), to a large or medium hub airport
that imposes a PFC.

§ 158.3 Definitions.

The following definitions apply in this part:

Airport means any area of land or water, in-
cluding any heliport, that is used or intended to
be used for the landing and takeoff of aircraft,
and any appurtenant areas that are used or in-
tended to be used for airport buildings or other
airport facilities or rights-of-way, together with
all airport buildings and facilities located thereon.

Atrport capital plan means a capital improve-
ment program that lists airport-related planning,
development or noise compatibility projects ex-
pected to be accomplished with anticipated avail-
able funds.

Airport layout plan (ALP) means a plan
showing the existing and proposed airport facil-
ities and boundaries in a form prescribed by the
Administrator.

Atrport revenue means revenue generated by
a public airport 1) through any lease, rent, fee,
PFC or other charge collected, directly or in-
directly, in connection with any aeronautical ac-
tivity conducted on an airport that it controls; or
2) in connection with any activity conducted on
airport land acquired with Federal financial as-
sistance, or with PFC revenue under this part,
or conveyed to such public agency under the pro-
visions of any Federal surplus property program
or any provision enacted to authorize the convey-
ance of Federal property to a public agency for
airport purposes.

Air travel ticket means all documents pertain-
ing to a passenger’s complete itinerary necessary
to transport a passenger by air, including pas-
senger manifests.
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of PFC revenue has been approved under this
part. Specific projects contained in a single or
multi-phased project or development described in
an airport capital plan may also be approved
separately.

Bond financing costs means the costs of finane-
ing a bond and includes such costs as those as-
sociated with issuance, underwriting discount,
original issue discount, capitalized interest, debt
service reserve funds, initial credit enhancement
costs, and initial trustee and paying agent fees.

Charge effective date means the date on which
carriers are obliged to collect a PFC.

Charge expiration date means the date on which
carriers are to cease to collect a PFC.

Collecting carrier means an issuing carrier or
other carrier collecting a PFC, whether or not
such carrier issues the air travel ticket.

Collection means the acceptance of payment of
a PFC from a passenger.

Commercial service airport means a public air-
port (as defined by 49 U.S.C. App. 2202(17))
determined by the Secretary to enplane annually
2,500 or more passengers and to receive sched-
uled passenger service of aircraft.

Debt Service means payments for such items as
principal and interest, sinking funds, call pre-
miums, periodic credit enhancement fees, trustee
and paying agent fees, coverage, and remarket-
ing fees.

Exclusive long term lease or use agreement me-
ans an exclusive lease or use agreement between
a public agency and an air carrier or foreign air
carrier with a term of 5 years or more.

FAA Airports office means a regional, district
or field office of the Federal Aviation Adminis-
tration that administers Federal airport-related
matters.



praisal for a significant portion of the property
to be acquired.

Issuing carrier means any air carrier or foreign
air carrier that issues an air travel ticket or whose
imprinted ticket stock is used in issuing such
ticket by an agent.

One-way trip means any trip that is not a round
trip.

Passenger enplaned means a domestic, territor-
ial or international revenue passenger enplaned
in the States in scheduled or nonscheduled serv-
ice on aircraft in intrastate, interstate, or foreign
commerece.

PFC means a passenger facility charge covered
by this part imposed by a public agency on pas-
sengers enplaned at a commercial service airport
it controls.

Project means airport planning, airport land ac-
quisition or development of a single project, a
multi-phased development program, (including
but not limited to development described in an air-
port capital plan) or a new airport for which PFC
financing is sought or approved under this part.

Public agency means a State or any agency of
one or more States; a municipality or other polit-
ical subdivision of a State; an authority created
by Federal, State or local law; a tax-supported
organization; or an Indian tribe or pueblo that
controls a commercial service airport.

Round trip means a trip on a complete air
travel itinerary which terminates at the origin
point.

State means a State of the United States, the
District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, American Samoa,
the Commonwealth of the Northern Mariana
Islands, the Trust Territory of the Pacific Islands,
and Guam.

Unliquidated PFC revenue means revenue
received by a public agency from collecting car-
riers but not yet used on approved projects.

agency may impose a PFC covered by this part.

§ 158.7 Exclusivity of authority.

(a) No State or political subdivision or agency
thereof may impair the imposition of a PFC, col-
lection of such PFC, or use of PFC revenue by
a public agency in accordance with this part.

(b) No contract or agreement between an air
carrier or forelg'n air carrier and a public agency
may impair the authority of such public agency
to impose a PFC or use the PFC revenue in ac-
cordance with this part.

§ 158.9 Limitations.

(a) No public agency may impose a PFC on any
passenger on any flight to an eligible point on an
air carrier that receives essential air service com-
pensation on that route under section 419 of the
Federal Aviation Act (49 U.S.C. App. 1389). The
Administrator makes available a list of carriers
and eligible routes determined by the Department
of Transportation for which PFC’s may not be im-
posed under this section.

(b) No public agency may réquire a foreign
airline that does not serve a point or points in the
U.S. to collect a PFC from a passenger.

§ 158.11 Public agency request not to require
collection of PFC’s by a class of air
carriers or foreign air carriers.

Subject to the requirements of this part, a pub-
lic agency may request under § 158.25 or § 158.37
that collection of PFC’s by any class of air carri-
ers or foreign air carriers not be required if the
number of passengers enplaned by the carriers
in the class constitutes no more than one percent
of the total number of passengers enplaned an-
nually at the airport at which the PFC is imposed.

§ 158.13 Use of PFC revenue.

PFC revenue, including any interest earned af-
ter such revenue has been remitted to a public
agency, may be used only to finance the allow-



service and financing costs incurred on that por-
tion of a bond issued to carry out approved
projects.

(2) If bond documents require that PFC
revenue be commingled in the general revenue
stream of the airport controlled by the public
agency and pledged generally for the benefit of
holders of obligations issued thereunder, PFC
revenue is deemed to have been used to pay the
costs covered in § 158.13 (b)1) if—

(i) An amount equal to that portion of the
proceeds of the bond issued to carry out ap-
proved projects is used to pay allowable costs
of such projects; and

(ii) To the extent that the amount of PFC
revenue collected in any year exceeds the
amount of debt service and financing costs on
such bonds during that year, an amount equal
to the excess is applied as required by
§ 158.39.

(c) Combination of PFC revenue and Federal
grant funds. A public agency may use a combina-
tion of PFC revenue and airport grant funds to
accomplish an approved project. Such projects
shall be subject to the recordkeeping and audit-
ing requirements set forth in Subpart D of this
part, in addition to the reporting, recordkeeping
and auditing requirements imposed pursuant to
the Airport and Airway Improvement Act of 1982
(AAIA).

(d) Non-Federal share. PFC revenue may be
used to meet the non-Federal share of the cost
of projects funded under the Federal airport
grant program. ’

(e) Approval of project following approval to
1mpose a PFC. The public agency shall not use
PFC revenue or interest earned thereon except
on an approved project.

§ 158.15 Project eligibllity.
(@) To be eligible, a project must—
(1) Preserve or enhance safety, security, or
capacity of the national air transportation
system;

(8) Terminal development as described in 49
U.S.C. App. 2212(b);

(4) Airport noise compatibility planning as
described in 49 U.S.C. App. 2103(b);

(5) Noise compatibility measures eligible for
Federal assistance under 49 U.S.C. App.
2104(c), without regard to whether the meas-
ures have been approved pursuant to 14 CFR
Part 150; or

(6) Construction of gates and related areas
at which passengers are enplaned or deplaned
and other areas directly related to the move-
ment of passengers and baggage in air com-
merce within the boundaries of the airport.
These areas do not include restaurants, car ren-
tal facilities, automobile parking facilities, or
other concessions.

Subpart B—Application and Approval

§ 158.21 General.

This subpart specifies the consultation and ap-
plication requirements under which a public
agency may obtain approval to impose a PFC and
use PFC revenue on a project. This subpart also
establishes the procedure for the Administrator’s
review and approval of applications and amend-
ments and establishes requirements for use of
excess PFC revenue.

§158.23 Consuitation with air carriers and forelgn
alr carrlers.

(a) Notice by public agency. Prior to submitting
an application to the FAA for authority to impose
a PFC under § 158.25(b) and for project approval
under § 158.25(c), a public agency shall provide
written notice to all air carriers and foreign air
carriers operating at the airport except those air
carriers that the public agency may choose to re-
quest not to colleet PFC’s as provided by
§ 158.11. The notice shall include—

(1) Descriptions of projects being considered
for funding by PF(C’s;



each such class, to the extent the names are
known,

(iii) The estimated number of passengers
enplaned annually by each such class, and

(iv) The public agency’s reasons for re-
questing that carriers in each such class not
be required to collect the PFC; and

(4) Except as provided in § 158.25(c)2), the
date and location of a meeting at which the pub-
lic agency will present such projects to air car-
riers and foreign air carriers operating at the
airport.

(b) Meeting. The meeting required by para-
graph (a)(4) of this section shall be held no sooner
than 30 days nor later than 45 days after issuance
of the written notice required by paragraph (a)
of this section. At or before the meeting, the pub-
lic agency shall provide air carriers and foreign
air carriers with—

(1) A description of projects;

(2) An explanation of the need for the
projects; and

(3) A detailed financial plan for the projects,
including—

(i) The estimated allowable project costs
allocated to major project elements;

(i) The anticipated total amount of PFC
revenue that will be used to finance the
projects; and

(iii) The source and amount of other funds,
if any, needed to finance the projects.

(¢) Requirements of air carriers and foreign air
carriers.

(1) Within 30 days following issuance of the
notice required by paragraph (a) of this section,
each carrier must provide the public agency
with a written acknowledgement that it
received the notice.

(2) Within 30 days following the meeting,
each carrier must provide the public agency

agreement ‘with the proposed project, the
carrier is considered to have certified its
agreement.

§ 158.25 Applications.

(a) General. This section specifies the informa-
tion to be submitted by a public agency when ap-
plying for the authority to impose a PFC and for
the authority to use PFC revenue on a project.
A public agency may apply for the authority to
impose a PFC at any commercial service airport
it controls to finance airport-related projects to
be carried out at that airport or at any existing
or proposed airport which the public agency con-
trols. A public agency may apply for the author-
ity to impose a PFC in advance of or concurrent
with an application to use PFC revenue. Appli-
cations shall be submitted in a manner and form
prescribed by the Administrator and shall include
the information required under paragraphs (b) or
(c), or both, of this section.

(b) Application for authority to impose a PFC.
This paragraph sets forth the information to be
submitted by all public agencies seeking author-
ity to impose a PFC. A separate application shall
be submitted for each airport at which a PFC is
to be imposed. The application shall be signed by
an authorized official of the public agency, and,
unless otherwise authorized by the Administra-
tor, must include the following:

(1) The name and address of the public
agency.

(2) The name and telephone number of the
official submitting the application on behalf of
the public agency.

(3) The official name of the airport at which
the PFC is to be imposed.

(4) The official name of the airport at which
a project is proposed. :

(5) A copy of the airport capital plan or other
documentation of planned improvements for
each airport at which a PFC financed project
is proposed.



the airport, any initiatives it proposes to foster
opportunities for enhanced competition be-
tween and among such carriers, and the
expected results of such initiatives.

(8) The charge to be imposed on each en-
planed passenger.

(9) The proposed charge effective date.
(10) The estimated charge expiration date.
(11) A summary of consultation with air car-
riers and foreign air carriers operating at the
airport, including—
(i A list of such carriers and those notified;
(i) A list of carriers that acknowledged
receipt of the notice provided § 158.23(a);
(iii) Lists of carriers that certified agree-
ment and that certified disagreement with
the project; and
(iv) A summary of substantive comments
by carriers contained in any certifications of
disagreement with the project, and the pub-
lic agency’s reasons for proceeding.

(12) If the public agency is also filing a re-
quest under § 158.11—

(i) The request;

(ii) A copy of the information provided to
the carriers under § 158.23(a)3);

(iii) A copy of the carriers’ comments with
respect to such information;

(iv) A list of any class or classes of carri-
ers that would not be required to collect a
PFC if the request is approved; and

(v) The public agency’s reasons for submit-
ting the request in the face of any opposing
comments. :

(13) A copy of information regarding the
financing of the project presented to the carri-
ers and foreign air carriers under § 158.23 of
this part and as revised during consultation.

(14) For an application not accompanied by
a concurrent application for authority to use
PFC revenue:

and submission of an application to use PFC
revenue; and

(iv) A projected date of project implemen-
tation and completion.

(15) A signed statement certifying that the
public agency will comply with the assurances
set forth in Appendix A to this part.

(16) Such additional information as the
Administrator may require.

(c) Application for authority to use PFC
revenue. A public agency may use PFC revenue
only for projects approved under this paragraph.
This paragraph sets forth the information that a
public agency shall submit, unless otherwise
authorized by the Administrator, when applying
for the authority to use PFC revenue to finance
specific projects.

(1) An application submitted concurrently
with an application for the authority to impose
a PFC, must include:

(i) The information required under para-
graphs (b)1) through (13) of this section;
(ii) A signed certification that—

(A) for projects required to be shown on
an ALP, the ALP depicting the project has
been approved by the FAA and the date of
such approval;

(B) all environmental reviews required
by the National Environmental Policy Act
(NEPA) of 1969 have been completed and
a copy of the final FAA environmental de-
termination with respect to the project has
been approved, and the date of such ap-
proval, if such determination is required;
and

(C) the final FAA airspace determination
with respect to the project has been com-
pleted, and the date of such determination,
if an airspace study is required.

(iii) The estimated project implementation
date, schedule and completion date; and



7 (i) Shall include, in addition to a summary

of further consultation conducted under para-
graph (c)2)(i) of this section, the following,
updated and revised where appropriate—
(A) The information required by para-
graphs (b)X1), (2), (4), (5), (6), (7), (10) and
(13) of this section;
(B) The information required by para-
graph (c)1)(ii) of this section; and
(C) The information required by para-
graphs (b)(15) and (16) of this section.

§ 158.27 Review of applications.

(a) General. This section describes the process
for review of all applications filed under § 158.25
of this part.

(b) Determination of completeness. Within 30
days after receipt of an application by the FAA
Airports office, the Administrator determines
whether the application substantially complies
with the requirements of § 158.25.

(¢) Process for substantially complete applica-
tion. If the Administrator determines the appli-
cation is substantially complete, the following
procedures apply:

(1) The Administrator advises the public
agency by letter that its application is substan-
tially complete.

(2) The Administrator publishes a notice in
the Federal Register advising that the Adminis-
trator intends to rule on the application and in-
viting public comment, as set forth in paragraph
(e) of this section. A copy of the notice is also
provided to the public agency.

(8) The public agency—

(i) Shall make available for inspection, upon
request, a copy of the application, notice, and
other documents germane to the application,
and

(ii) May publish the notice in a newspaper
of general circulation in the area where the
airport covered by the application is located.

pPrativil 1o 11V bUNoLal

ing procedures apply:

(1) The Administrator notifies the public
agency in writing that its application is not sub-
stantially complete. The notification will list the
information required to complete the appli-
cation.

(2) Within 15 days after the Administrator
sends such notification, the public agency shall
advise the Administrator in writing whether it
intends to supplement its application. ‘

(8) If the public agency declines to supple-
ment the application, the Administrator follows
the procedures for review of an application set
forth in paragraph (c) of this section and issues
a final decision approving or disapproving the
application, in whole or in part, no later than
120 days after the application was received by
the FAA Airports office.

(4) If the public agency supplements its ap-
plication, the original application is deemed to
be withdrawn for purposes of applying the
statutory deadline for the Administrator’s
decision. Upon receipt of the supplement, the
Administrator issues a final decision approving
or disapproving the supplemented application,
in whole or in part, no later than 120 days after
the supplement was received by the FAA Air-
ports office.
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(¢) The Federal Register notice. The Federal
Regwter notice includes the following infor-
mation:

(1) The name of the public agency and the air-
port at which the PFC is to be imposed;

(2) A brief description of the PFC project, the
level of the proposed PFC, the proposed charge
effective date, the proposed charge expiration
date and the total estimated PFC revenue;

(3) The address and telephone number of the
FAA Airports office at which the application
may be inspected;
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Register. will not result in revenue that exceeds
(2) Three copies of these comments shall be amounts necessary to finance the project;
submitted to the FAA Airports office identified (ii) The project will achieve the objectives

in the Federal Register notice. set forth in § 158.15(a);
(8) Commenters shall also provide one copy (iii) The project meets the criteria set forth
of their comments to the public agency. in § 158.15(b); and
(4) Comments from air carriers and foreign (iv) All applicable requirements pertaining
alr carriers may be in the same form as provid- to the ALP for the airport, airspace studies
ed to the public agency under § 158.23. for the project, and the National Environmen-
_ tal Policy Act of 1969 (NEPA), 42 U.S.C.
§ 158.29 The Administrator’s decision. | 4321 have been satisfied.
(a) Authority to impose a PFC. (2) The Administrator notifies the public

(1) An application to impose a PFC will be agency in writing of the decision on the applica-

approved in whole or in part only after a deter- f:ion. The notification will list the approved pro-
mination that— Jects, PFC level, total approved PFC revenue,

. . d any limit on the duration of authority to im-
(i) The amount and duration of the PFC an .
will not result in revenue that exceeds pose a PFC as prescribed under § 158.33.

amounts necessary to finance the project; 3 _Approval to use PFC revenue to finance
(ii) The project will achieve the objectives a project shall be construed as approval of that
set forth in § 158.15(a); project.
(iiiy The project meets the criteria set forth (c) Disapproval of Application.

in § 158.15(b); (1) If an application is disapproved, the Ad-
(iv) The collection process, including any ministrator notifies the public agency in writ-

request by the public agency not to require ing of the decision and the reasons for the

a class of carriers to collect PFC’s, is reason- disapproval.

able, not arbitrary, nondiscriminatory, and (2) A public agency reapplying for approval

otherwise in compliance with the law; to impose or use a PFC shall comply with

(v) The public agency has not been found §§ 158.23 and 158.25 of this part.
to be in violation of section 9804(e) or section (d) The Administrator publishes a monthly no-
9307 of the Airport Noise and Capacity Act  tice of PFC approvals and disapprovals in the
of 1990; and Federal Register.

(vi) If the public agency has not applied for
authority to use PFC revenue, a finding that § 158.31 Duration of authority to impose a PFC
there are alternative uses of the PFC revenue after project implementation.

to ensure that such revenue will be used on A public agency that has begun implementation
approved projects. of a project approved under § 158.29 is authonzed

(2) The Administrator notifies the public ~ t° mpose a PFC until—
agency in writing of the decision on the appli- (2) The charge expiration date is reached;
cation. The notification will list the projects and (b) The total PFC revenue collected plus in-
alternative uses that may qualify for PFC  terest thereon will equal the allowable cost of the
financing under § 158.15, PFC level, total approved project;



tions under this title.

§ 158.33 Duration of authority to impose a PFC
before project implementation.

(a) A public agency shall not impose a PFC
beyond the lesser of the following—
(1) 2 years after approval to use PFC
revenue on an approved project if the project
has not been implemented, or

(2) 5 years after the charge effective date if
an approved project is not implemented.

(b) If, in the Administrator’s judgment, the
public agency bas not made sufficient progress
toward implementation of an approved project
within the times specified in paragraph (a) of this
section, the Administrator begins termination
proceedings under Subpart E of this part.

(¢) The authority to impose a PFC following ap-
proval shall automatically expire without further
action by the Administrator on the following
dates:

(1) 3 years after the charge effective date
unless—

(i) The public agency has filed an applica-
tion for approval to use PFC revenue for an
eligible project that is pending before the
FAA;

(i) An application to use PFC revenue has
been approved; or

(iii) A request for extension (not to exceed
2 years) to submit an application for project
approval, under § 158.35, has been granted;
or

(2) 5 years after the charge effective date un-
less the public agency has obtained project
approval.

(d) If the authority to impose a PFC expires un-
der paragraph (c) of this section, the public agency
must provide the FAA with a list of the air carri-
ers and foreign air carriers operating at the air-
port and all other collecting carriers that have

impose a PFC in advance of implementation of
an approved project.

§ 158.35 Extension of time to submit application
to use PFC revenue.

(a) A public agency may request an extension
of time to submit an application to use PFC
revenue after approval of an application to impose
PFC’s. At least 30 days prior to submitting such
request, the public agency shall publish notice of
its intention to request an extension in a local
newspaper of general circulation and shall request
comments. The notice shall include progress on
the project, a revised schedule for obtaining
project approval and reasons for the delay in sub-
mitting the application.

(b) The request shall be submitted at least 120
days prior to the charge expiration date and, un-
less otherwise authorized by the Administrator,
shall be accompanied by the following:

(1) A description of progress on the project
application to date.

(2) A revised schedule for submitting the
application.

(8) An explanation of the reasons for delay
in submitting the application.

(4) A summary financial report depicting the
total amount of PFC revenue collected plus in-
terest, the projected amount to be collected dur-
ing the period of the requested extension, and
any public agency funds used on the project for
which reimbursement may be sought.

(5) A summary of any further consultation
with air carriers and foreign air carriers oper-
ating at the airport.

(6) A summary of comments received in
response to the local notice.

(¢) The Administrator reviews the request for
extension and accompanying information, to
determine whether— '

(1) The public agency has shown good cause
for the delay in applying for project approval;
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receipt of the request. The duration of the exten-
sion shall be as specified in § 158.33 of this part.

§ 158.37 Amendment of approved PFC.

(a) A public agency may, without consultation
or approval by the Administrator, institute a
decrease in the level of PFC to be collected from
each passenger, institue a decrease in the total
PFC revenue, or an increase in the total approved
PFC revenue of 15 percent or less. The public
agency shall notify the collecting carriers and the
FAA in writing of these changes. Any new charge
will be effective on the first day of a month which
is at least 60 days from the time the public agency
notifies the carriers.

(b) Subject to paragraph (b)1) or (b)2) of this
section, an approved PFC may be amended to in-
crease the level of PFC to be collected from each
passenger, increase the total approved PFC
revenue by more than 15 percent, materially alter
the scope of an approved project, establish a new
class of carriers under § 158.11 or amend any
such class previously approved. The public agency
must submit to the Administrator a notification
of any proposal to institute such an amendment.
Such notification shall include written evidence
of further consultation with and agreement or dis-
agreement by the air carriers and foreign air car-
riers operating at the airport, justification for the
amendment, and such other information as may
be requested by the Administrator.

(1) In the event of no carrier disagreement
with a change proposed under paragraph (b) of
this section, the public agency may institute the
proposed amendment unless, within 30 days af-
ter providing the notification required under
that paragraph, it is notified otherwise by the
Administrator. The public agency shall notify
the carriers of the effective date of any change
to the approved PFC resulting from the amend-
ment, subject to the limitation that the effec-
tive date of any new charge shall be no earlier

der that paragraph, the public agency shall sub-
mit the reasons presented by the carriers for
disagreeing with the proposed amendment, its
reasons for requesting the amendment in the
face of such disagreement, and such other in-
formation as may be requested by the Adminis-
trator. The Administrator reviews and
approves or disapproves the amendment within
120 days of receipt of the request following such
consultation, public notice and opportunity for
comment as the Administrator may deem ap-
propriate. If the amendment is approved, the
Administrator advises the public agency and
notification to the carriers will be as provided
under paragraph (b)1) of this section.

§ 158.39 Use of excess PFC revenue.

(a) If the amount of PFC revenue remitted to
the public agency, plus interest, exceeds allow-
able costs of the project, excess funds shall be
used for approved projects or retirement of out-
standing PFC-financed bonds.

(b) For bond-financed projects, any excess PFC
revenue collected under debt servicing require-
ments shall be retained by the public agency and
used for approved projects or retirement of out-
standing PFC-financed bonds.

(c) When the authority to impose a PFC has ex-
pired or has been terminated, accumulated PFC
revenue shall be used for approved projects or
retirement of outstanding PFC-financed bonds.

(d) Within 30 days after the authority to impose
a PFC has expired or has been terminated, the
public agency shall present a plan to the appropri-
ate FAA Airports office to begin using accumu-
lated PFC revenue. The plan shall include a
timetable for the submission of any necessary ap-
plication under § 158.25(c) of this part. If the pub-
lic agency fails to submit such a plan or if the plan
is not acceptable to the Administrator, the Ad-
ministrator offsets Federal airport grant program
apportioned funds.
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(a) Following approval of an application to im-

pose a PFC under subpart B of this part, the pub-

lic agency shall notify the air carriers and foreign
air carriers required to collect PFC’s at its air-
port of the Administrator’s approval. Each noti-
fied carrier shall notify its agents, including other
issuing carriers, of the collection requirement.

(b) The notification shall be in writing and con-
tain at a minimum the following information:

(1) The level of PFC to be imposed.
(2) The total revenue to be collected.

(8) The charge effective date which will be
the first day of a month which is at least 60 days
from the date the public agency notifies the car-
riers of approval to impose the PFC.

(4) The proposed charge expiration date.

(5) A copy of the Administrator’s notice of
approval.

(6) The address where remittances and
reports are to be filed by carriers.

(c) The public agency shall notify carriers re-
quired to collect PFC’s at its airport of changes
in the charge expiration date. Each notified
carrier shall notify its agents, including other
issuing carriers, of such changes.

(d) The public agency shall provide a copy of
the notification to the appropriate FAA Airports
office.

§158.45 Collection of PFC’s on tickets issued in
the U.S.

(2) On and after the charge effective date, tick-
ets issued in the U.S. shall include the required
PFC except as provided in paragraphs (c) and (d)
of this section.

(1) Issuing carriers shall be responsible for
all funds from time of collection to remittance.

(2) The appropriate charge is the PFC in
effect at the time the ticket is issued.
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which a PFC is shown, the total amount of PFC’s
paid by the passenger and the airports for which
the PFC’s are collected.

(¢) For each one-way trip shown on the com-
plete itinerary of an air travel ticket, issuing air
carriers and their agents shall collect a PFC from
a passenger only for the first two airports where
PFC’s are imposed. For each round trip, a PFC
shall be collected only for enplanements at the
first two enplaning airports and the last two en-
planing airports where PFC’s are imposed.

(d) Issuing carriers and their agents shall not
collect PFC’s from a passenger on any flight to
an eligible point on an air carrier that receives
essential air service compensation on that route
under section 419 of the Federal Aviation Act (49
U.S.C. App. 1389).

(e) Collected PFC’s shall be distributed as not-
ed on the air travel ticket.

(f) Issuing carriers and their agents shall stop
collecting the PFC’s on the charge expiration date
stated in a notice from the public agency, or as
required by the Administrator.

§ 158.47 Collection of PFC’s on tickets issued
outside the U.S.

(a) With respect to tickets issued outside the
U.S., an air carrier or foreign air earrier may fol-
low the requirements of either § 158.45 of this
part or this section.

(b) Notwithstanding any other provisions of
this part, no foreign airline is required to collect
a PFC on air travel tickets issued on its own ticket
stock unless it serves a point or points in the U.S.

(¢) If an air carrier or foreign air carrier elects
not to comply with § 158.45 for tickets issued out-
side the U.S.—

(1) The carrier is required to collect PFC’s
on such tickets only for the public agency con-
trolling the last airport at which the passenger
is enplaned prior to departure from the U.S.
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be preprinted on the ticket stock.

(4) The carrier shall collect the PFC based
upon the itinerary at the time of issuance. Any
changes in itinerary that are initiated by a pas-
senger and that require an adjustment of the
amount paid by the passenger are subject to col-
lection or refund of the PFC as appropriate.

(d) With respect to a flight on which the air car-
rier or foreign air carrier chooses to collect the
PFC at the time the air travel ticket is issued—

(1) The carrier and its agents shall collect the
required PFC on tickets issued on or after the
charge effective date.

(2) The carrier is not required to collect
PFC’s at the time of enplanement for tickets
sold by other air carriers or foreign air carri-
ers or their agents.

(e) With respect to a flight on which the air car-
rier or foreign air carrier chooses to collect the
PFC at the time of enplanement, the carrier shall
examine the air travel ticket of each passenger
enplaning at the airport on and after the charge
effective date and shall collect the PFC from any
passenger whose air travel ticket does not include
a written record indicating that the PFC was col-
lected at the time of issuance.

() Collected PFC’s shall be distributed as noted
on the written record provided to the passenger.

(g) Collecting carriers shall be responsible for
all funds from time of collection to remittance.

(h) Collecting carriers and their agents shall
stop collecting the PFC on the charge expiration
date stated in a notice from the public agency, or
as required by the Administrator.

§158.49 Handling of PFC’s.

(a) Collecting carriers shall establish and main-
tain a financial management system to account
for PFC’s in accordance with the Department of
Transportation’s Uniform System of Accounts
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regarded as trust funds held by collecting carri-
ers as agents, for the beneficial interest of the
public agencies imposing PFC’s. All PFC revenue
collected and held by the carriers are property in
which the carriers hold only a possessory interest
and not an equitable interest.

(¢) Each collecting carrier shall be required to
disclose the existence and amount of funds
regarded as trust funds in financial statements.

§ 158.51 Remittance of PFC’s.

Passenger facility charges collected by carriers
shall be remitted to the public agency on a
monthly basis. PFC revenue recorded in the ac-
counting system of the carrier, as set forth in
§ 158.49 of this part, shall be remitted to the pub-
lic agency no later than the last day of the fol-
lowing calendar month (or if that date falls on a
weekend or holiday, the first business day
thereafter).

§ 158.53 Collection Compensation. As compen-
sation for collecting, handling and remitting the
PFC revenue, the collecting air carrier shall be
entitled to:

(a) Retain $0.12 of each PFC remitted on or be-
fore June 28, 1994. Thereafter, air carriers shall
be entitled to $0.08 of each PFC remitted; and

(b) Any interest or other investment return
earned on PFC revenue between the time of col-
lection and remittance to the public agency.

Subpart D—Reporting, Recordkeeping
and Audits
§ 158.61 General.

This subpart contains the requirements for
reporting, recordkeeping and auditing of accounts

‘maintained by collecting carriers and by public

agencies.



for use on ::urren’cly é.pproved projects, including
the quarter; and the current project schedule.

(b) The report shall be provided on or before
the last day of the calendar month following the
calendar quarter or other period agreed by the
public agency and collecting carrier.

(¢) For airports enplaning 0.25 percent or more
of the total annual enplanements in the U.S. for
the prior calendar year as determined by the Ad-
ministrator, the public agency must provide the
FAA, by August 1 of each year, an estimate of
PFC revenue to be collected for each such airport
in the ensuing fiscal year.

§ 158.65 Reporting requirement: collecting carrier.

Each carrier collecting PFC’s for a public
agency shall file quarterly reports to the public
agency unless otherwise agreed by the collecting
carrier and public agency, providing an account-
ing of funds collected and funds remitted.

(a) Unless otherwise agreed by the collecting
carrier and public agency, reports shall state the
collecting carrier and airport involved, the total
PFC revenue collected, the total amount of PFC
revenue refunded to passengers, and the amount
of collected revenue withheld by the collecting
carrier for reimbursement of expenses in accord-
ance with § 158.53 of this part. The report shall
include the dates and amounts of each remittance
for the quarter.

(b) The report shall be filed on or before the last
day of the calendar month following the calendar
quarter or other period agreed by the collecting
carrier and public agency for which funds were
collected.

§ 158.67 Recordkeeping and auditing: public
agency.

(a) Each public agency shall keep any unliqui-
dated PFC revenue remitted to it by collecting
carriers on deposit in an interest bearing account
or in other interest bearing instruments used by

counting record. 1he accounting record shall
identify the PFC revenue received from the col-
lecting carriers, interest earned on such revenue,
the amounts used on each project, and the amount
reserved for currently approved projects.

(¢) Atleast annually during the period the PFC
is collected, held or used, each public agency shall
provide for an audit of its PFC account. The audit
shall be performed by an accredited independent
public accountant and may be of limited scope.
The accountant shall express an opinion of the
fairness and reasonableness of the public agen-
cy’s procedures for receiving, holding, and using
PFC revenue. The accountant shall also express
an opinion on whether the quarterly report re-
quired under § 158.63 fairly represents the net
transactions within the PFC account. The audit
may be—

(1) Performed specifically for the PFC ac-
count; or
(2) Conducted as part of an audit under the

Single Agency Audit Act of 1983 (31 U.S.C.

7501-7) provided that the PFC is specifically ad-

dressed by the auditor.

(3) Upon request, a copy of the audit shall
be provided to each collecting carrier that
remitted PFC revenue to the public agency in
the period covered by the audit and to the
Administrator.

§ 158.69 Recordkeeping and auditing: collecting
carriers.

(2) Collecting carriers shall establish and main-
tain for each public agency for which they collect
a PFC an accounting record of PFC revenue col-
lected, remitted, refunded and compensation re-
tained under § 158.53(a) of this part. The
accounting record shall identify the airport at
which the passengers were enplaned.

(b) Each collecting carrier that collects more
than 50,000 PFC’s annually shall provide for an
audit at least annually of its PFC account.

(1) The audit shall be performed by an ac-
credited independent public accountant and



section, collection 1s defnned as the point when
agents or other intermediaries remit PFC
revenue to the carrier.

(3) Upon request, a copy of the audit shall be
provided to each public agency for which a PFC
is collected.

§ 158.71 Federal oversight.

(@) The Administrator may periodically audit
and/or review the use of PFC revenue by a pub-
lic agency. The purpose of the audit or review is
to ensure that the public agency is in compliance
with the requirements of this part and section
1113(e) of the Federal Aviation Act.

(b) The Administrator may periodically audit
and/or review the collection and remittance by the
collecting carriers of PFC revenue. The purpose
of the audit or review is to ensure collecting car-
riers are in compliance with the requirements of
this part and section 1113(e) of the Federal
Aviation Act.

(c) Public agencies and carriers shall allow any
authorized representative of the Administrator,
the Secretary of Transportation, or the Comp-
troller General of the U.S., access to any of its
books, documents, papers, and records pertinent
to PFC’s.

Subpart E—Termination

§ 158.81 General.

This subpart contains the procedures for ter-
mination of PFC’s or loss of Federal airport grant
funds for violations of this part or section 1113(e)
of the Federal Aviation Act. This subpart does
not address the circumstances under which
authority to collect PFC’s may be terminated for
violations of the Airport Noise and Capacity Act
of 1990.

§ 158.83 Informal Resolution.

The Administrator shall undertake informal
resolution with the public agency or any other

PFC’s.

(a) The FAA begins proceedings to terminate
the public agency’s authority to impose a PFC
only if the Administrator determines that infor-
mal resolution is not successful.

(b) The Administrator publishes a notice of pro-
posed termination in the Federal Register and
supplies a copy to the public agency. This notice
will state the scope of the proposed termination,
the basis for the proposed action and the date for
filing written comments or objections by all in-
terested parties. This notice will also identify any
corrective actions the public agency can take to
avoid further proceedings. The due date for com-
ments and corrective action shall be no less than
60 days after publication of the notice.

(c) If corrective action has not been taken as
prescribed by the Administrator, the FAA holds
a public hearing, and notice is given to the public
agency and published in the Federal Register at
least 30 days prior to the hearing. The hearing
will be in a form determined by the Administra-
tor to be appropriate to the circumstances and to
the matters in dispute.

(d) The Administrator publishes the final deci-
sion in the Federal Register. Where appropriate,
the Administyrator may prescribe corrective ac-
tion, including any corrective action the public
agency may yet take. A copy of the notice is also
provided to the public agency.

(e) Within 10 days of the date of publication of
the notice of the Administrator’s decision, the
public agency shall—

(1) Advise the FAA in writing that it will
complete any corrective action prescribed in the
decision within 30 days; or

(2) Provide the FAA with a listing of the air
carriers and foreign air carriers operating at
the airport and all other issuing carriers that
have remitted PFC revenue to the public
agency in the preceding 12 months.



§ 158.87 Loss of federal airport grant funds.

(a) If the Administrator determines that
revenue derived from a PFC is excessive or is not
being used as approved, the Administrator may
reduce the amount of funds otherwise payable to
the public agency under section 507 of the AAIA
of 1982, 49 U.S.C. App. 2206. Such a reduction
may be made as a corrective action under
§ 158.83 or § 158.85 of this part.

(b) The amount of the reduction under para-
graph (a) of this section shall equal the excess col-
lected, or the amount not used in accordance with
this part.

(¢) A reduction under paragraph (a) of this sec-
tion shall not constitute a withholding of approval
of a grant application or the payment of funds

under an approved grant within the meaning of
49 U.S.C. App. 2218.

Subpart F—Reduction in Airport
Improvement Program Apportionments

§ 158.91 General.

This subpart describes the required reduction
in funds apportioned to a large or medium hub
airport that imposes a PFC.
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airport.

§ 158.95 Implementation of reduction.

(a) A reduction in apportioned funds will be
applied beginning in the fiscal year immediately
following the Administrator’s approval of author-
ity to impose a PFC and will be applied in each
succeeding fiscal year in which the public agency
imposes a PFC.

() The reduction in apportioned funds is cal-
culated at the beginning of each fiscal year and
shall be an amount equal to 50 percent of the PFC
revenue forecast for the fiscal year, except that
the maximum reduction in a fiscal year shall not
exceed 50 percent of the funds that would other-
wise be apportioned to the public agency based
on passengers enplaning at the airport.

(¢) If the projection of PFC revenue in a fiscal
year is inaccurate, the reduction in apportioned
funds may be increased or decreased in the fol-
lowing fiscal year, except that any further reduc-
tion shall not cause the total reduction to exceed
50 percent of such apportioned amount as would
otherwise be apportioned in any fiscal year.



of the Aviation Safety and Capacity Expansion
Act of 1990.

3. Upon approval by the Administrator of an
application, the public agency is responsible for
compliance with these assurances.

B. Public agency certification. The public
agency hereby assures and certifies, with respect
to this project that:

1. Responsibility and authority of the public
agency. It has legal authority to impose a PFC
and to finance and carry out the proposed project;
that a resolution, motion or similar action has
been duly adopted or passed as an official act of
the public agency’s governing body authorizing
the filing of the application, including all under-
standings and assurances contained therein, and
directing and authorizing the person identified as
the official representative of the public agency to
act in connection with the application.

2. Compliance with regulation. It will comply
with all provisions of 14 CFR Part 158.

3. Compliance with state and local lows and
regulations. It has complied, or will comply, with
all applicable State and local laws and regulations.

4. Environmental, airspace and airport layout
plan requirements. It will not use PFC revenue
on a project until the FAA has notified the pub-
lic agency that—

(a) Any actions required under the National
Environmental Policy Act of 1969 have been
completed;

(o) The appropriate airspace finding has been
made; and

(c) The FAA Airport Layout Plan with
respect to the project has been approved.

5. Nonexclusivity of contractual agreements. It
will not enter into an exclusive long-term lease
or use agreement with an air carrier or foreign
air carrier for projects funded by PFC revenue.

whole or in part with revenue derived from a pas-
senger facility charge if such agreement for such
facility contains a carryover provision regarding
a renewal option which, upon expiration of the
original lease, would operate to automatically ex-
tend the term of such agreement with such car-
rier in preference to any potentially competing
air carrier or foreign air carrier seeking to negoti-
ate a lease or use agreement for such facilities.

7. Competitive Access. It agrees that any lease
or use agreements between the public agency and
any air carrier or foreign air carrier for any
facility financed in whole or in part with revenue
derived from a passenger facility charge will con-
tain a provision that permits the public agency
to terminate the lease or use agreement if—

(2) The air carrier or foreign air carrier has
an exclusive lease or use agreement for exist-
ing facilities at such airport; and

(b) Any portion of its existing exclusive use
facilities is not fully utilized and is not made
available for use by potentially competing air
carriers or foreign air carriers.

8. Rates, fees and charges.

(a) It will not treat PFC revenue as airport
revenue for the purpose of establishing a rate,
fee or charge pursuant to a contract with an air
carrier or foreign air carrier.

() It will not include in its rate base by
means of depreciation, amortization, or any
other method, that portion of the capital costs
of a project paid for by PFC revenue for the
purpose of establishing a rate, fee or charge
pursuant to a contract with an air carrier or
foreign air carrier.

(¢) Notwithstanding the limitation provided
in subparagraph (b), with respect to a project
for terminal development, gates and related
areas, or a facility occupied or used by one or
more air carriers or foreign air carriers on an



design, construction and equipment standaards
and specifications contained in advisory circulars
current on the date of project approval.

10. Recordkeeping and Audit. It will maintain
an accounting record for audit purposes for a
period of 3 years after completion of the project.

understands sections 9804 and 9307 of the Air-
port Noise and Capacity Act of 1990 require the
authority to impose a PFC be terminated if the
Administrator determines the public agency has
failed to comply with that act or with the im-
plementing regulations promulgated thereunder.
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